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. Education trac‘i’ition_ally_has had a significant place
in ‘the American heritagt. Gunnar Myrdal i ‘his
‘classic " study ‘of American society, An American

democrauc thought and life: “Education has always
been the great hope 'for both the individual and,
socnety In the American Creed it-has been the main
ground upon which ‘equality of opportunity for. the, -
mdlwdual' . .could-be based.” Today, higher edi>-
catlon has~ become a necessity for social and eco-
nomic. moblllty in our socu:ty No less than for other
groups, higher edutation is particularly important®
for blacks because it is a crucial vehicle for access to
s the mainstréam of American society.? )
Public systems of colleges and universities were
developed in the latter half Of the 19th century as a
means of “democratizing” highei education by
;. making it available to the large majority of the
American people:* In the Southern and Border
: States,* a separate and unequal systein of public
¢, - institutions developed for black Americans. (For a
- llst ‘of tradmonally black publlc institutions of higher ..
“education: see appcndlx /A.) Under the dual system,
the traditionally black public imstitutions were sub-

&

-

s Gunmr Myrdal, An Am:m‘an Dllemma (New York: Harper and Bros..
Ve 1944), 1 882,
"t *.Ibid.,p.833. bt
. I U. S., Department of the Interior, Office of Education, Survey of Land.
.l Grant Colleges and Universities. by Arthur J. Klein (Washington, DC
(N Govemmentﬂl’rmung Office, 1930). vol. I, p."l.
s + “The Southern States are Alabama, Arkansas, Florida, Georgia, Lounsnam.
R Mnssxsstppx North Carolina, South Carolina, Tennessee, Texas, and Virgin-
N ix. The Border States sre Delaware, Kentucky,* Maryland Missour,
Otilshorha, and West Virginia.
% Howard Univessity, Institute for the Study of Educational Policy. The
: Lenglhrmng Shadow of Slavery, by John E Fleming (Washington, D.C.:
7 Haward University Press, 1976) (hereafter Cited as The Lengthening Shadow
= of Slavery), pp. 99-100.
’ . ¢ Brown v Board of Education of Topeka, 98 F Su~p. 797 (D: Kan 1951),
Briggs v. Elliott: 98 F. Supp. 529 (E D S.C 1951); Dawis v. County Schoo}

“

Q
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Dtlemma, said of the role of éducation in American

~
.

o » N
” . .

Jected to gdecades of fiscal deprivation, discrimina-

. tion, . ad underdevelopment A hough ‘these-institu-
tions surwved agamst great odds and succeeded in
educatmg generations of black Americans,- segrega- ..
tion in public higher education effectively denied
equalitysof educational opportumty to blacks.

Efforts to desegregate State -systems of hlghex
education in the Southern and ‘Border States began ° )
in-the 1930s when blacks sought admission to whit=
graduate and professional schools.® In the 1950s
blacks in several States challenged the epnstitution-
al;ty of segregation in public elementary and'secon-
dary schools.¢ In 1954 the Supreme Court of the
United States ruled in Brown v. Board of Eduqatton ?
that segregation in public education is a denial of the
equal protection of the Jaws.* The Brown decision
was followed by State and local opposition and
resistance to- desegregation.® Consequently, Brown-
had. little immediate effect on desegregation in
publlc educatlon atany level.

A "decadeafter ihe Brown “decision Congress.
enacted the Civil Rights Act of 1964, Title VI of

‘Board of Princ: Edward County, 103 F. Supp. 337 (E.D. Va. 1952),

Gebhart v. Belton, 87 A.2d 8624Del. ch. 1952), and Bollmg v. Sharpe, 347,

U.S. 497 (1954). v .

T 347 U.S. 4.3 (1954). - ° . -
* Id. 45493, * - e S

* In Prince’ Edward Camty‘ Vlrgu .., fOr example. the public schools were

closed to prevent Gesegregation. Gniffin v. County School Board of Prince

Edward County, Virginia, 377 U.S. 218 (1964). See also. Cooper v. Aaron,

358 U.S."1 (1958); Goss v. Board of Education, 373 U.S. 683 (1963);

McNeese v Board of Education, 377 1J.S. 668 (1963); Florida State ¢x rel.

Hawkins v. Board of Control, 350 U.S. 413 (1956); Lucy v. Board of

Trustees, 213 F2d 846 (Sth C.r 1954), Lucy v. Adams, 134 Supp. 235

(N.D. Ala.:1955), Lucy v. Adams, 350 U.S. 1 (1955), Adams v. Lucy. 228
F.2d 619 (8th Cir. 1955), reheoring denied, Feb. 1, 1956, cert. denied 351 U S.
931 (1956).
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“ which. required nondiscriminatiori m programs re-
cetvmg Federal financial assistance.’® The Depart-
ment of Health, Education, and Welfare failed to
enforce Title VI in States operating dual systems of
higher education, and consequently, little desegrega-
tion progress occurred since the States took no
affirmative steps of their own.1
The most recent eifort to desegregate State
systems of higher education resulted from a series of
brought to compe! the Department of Health,
Educatmn, and Welfare (HEW)*= to comply with
the provisions of the Civil Rights Act of 1964
governing federally funded programs in relation to
school desegregation.’® In.Adams v. Califano, the
U.S._ District Court for the District of Columbia
fourgiBEM#s efforts to desegregate State systems of
higher educatlon to be inadequate.’* The court held
that HEW’s contiriued granting of Federal funds to
public higher education systems which haa not
aclneved desegregatlon or submitted aaequate de-
segregatton plans violated Title VI of the Civil
Rights Act of 1964. The court ordered HEW to

. develop specific desegregatlbn critefia. and to re-

quire six noncomplying States?® to submit desegrega-
tion plans in accordance with the criteria,'” .
Accordirgly, HEW issued “Revised ~Criteria
Specifying. the Ingredients of Acceptable Plans to
Desegregate State Systems of Public Higher Educa-
tion,”" which focus on three major areas: (1) the
disrna’ntling of the dual system with respect to black

' 42 U.S C. §2000d-§2060d-6 (1976 and Supp. 11 1978).
" Adamsv Richardson, 336 F..Supp. 92,94 (D.D.C. 1973)
1" Rrsponsrbnhty for the mnjomy of the Federal educational programs and
activities previously lodged in the Department of Health, Education. and
Welfare was transferred to the Department of Education.on May §. 1980
The new agency was created by law'on Oct. 17, 1979. 20 U.S.C.A. §3441
(Supp. 1980).
¥ Adams v. Richardson, 356 F. Supp 92°(D.D.C. 1973). modified ‘and
affd.. 480 F 2d 1159 (D.€. Cir 1973), supplemental order sub. nom.. Adems
v Weinberger, 391 F Supp. 269 (D.D.C. 1975), second supplemental order
sub. nom., Adams v. Califano, 430 F Supp. 118 (D.D.C. 1977). The
defendant 1n cach of the Adams suits was the incumbent Secretary of the
Depamncnt of Health, Education. and Welfare. The term “Adams** will be
used 0 refer collectively to the four decisions. .
* 430 F. Supp. 118, 119-20 (D.D.C. 1977)
" Id. at 120.
'* Arkansas, Florids, Georgia, Oklahoma, North Carolina, and Virgima
Although the court 1n Adams v. Califano, 430 F. Supn, 18 (D] D.C. 1977),
ordered HEW to develop criteria to help these six States"implement
deszgregation, HEW noted in the cniteria that:
These criteria will be applied to a State which formerly operated a
dual system of pubhc higher education under State law, if the Office
A

1
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" and white colleges; (2) the desegregation of studant

enrollments. particularly at the traditionally, white
.institutions; and (3) the desegregatlon of faculty,
admmlstrattve §ta,ffs, nonacademic - personnel and
_govemmg boards. 19

“ More than 25 years have elapsed since the historic
Brown decision, yet inequities in State systems of
higher education continue. In view of its concern
about the ¢ontinuing mequttles, the Commission has
undertaken an examination of the | tentiality of the

criteria to aid States in desegregatiig their higher .

education systems.2® This statement contains the
results of that examination. The Commission’s pur-
pose in presenting this, statement is threefold: (1) to

clarify the purpose of, higher education desegrega-

tion and the need for the Department’ of Education
to enforce vigorously the criteria; (2) to show, how.
strengthened criteria would help States in achieving .
effective unitary systems of higher education; ai.d
(3) to stress the need for Federal desegregauon
policy to take into account the unique and importarit,

role that the Nation’s public black colleges have

played—and should contmue to play-—m lugher
education. ’ .

Because the [)roblems confronting higher educa-r
tion desegregatton in the 1980s are a consequence of
the inherent inequities perpetuated by the dual
system,? the statement begins with an overview of
‘the historical effects of segregation on educattonal
opportunities for black Americans. -

for Civil Rrghts determizes after investigation that the State has failed

to remove the vestigles of racial segregation 1n its system in violation of
Title VL.

43 Fed. Reg. 6659 (Feb. 15,°1978). -

7 Adams v. Califanc. 430F.§ugp 118 (D. DC |977) —

1% 43 Fed. Reg. 6638. .o

1 Jd, : -

»* The Commission- recognizcs that efforts to desegregate colleges and
untversities differ from those required. for desegregating elementary and
secondary schools. These differences are that higher education 1s netther
free nor compulsory. “tudents are free to select the college that 1s best
suited to their needs and goals.”( See generally. Charles H. Holmes, *“The
Affirmative Duty to Desepiregate State Systems of Higher Education
Without Ehmmatmg “Racially Identifiable Schools.” North Carolina Law
. Journal. vol.’S, pp. 365, 367-70 (1974). Moreover, as the court noted in
Adams, desegregation in higher education must be dealt with on a

Statewide rather than a school-by-school basss. (480 F. 2d 1159, 1164-65 -~

(D.C.Cir. 1973)

1 Thomas Jesse Jones, ed...Negro Educatiofl: A Sludy of Private and Higher
Schools for Colored People in the United States. bullet, vol. 1. no 38 (1916;
reprinted New York. Amo Press and The New York Times. 1969); The

Lengthening Shadow of Slavery, pp. 70-71. R

.
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‘. The first-public lughcr educatxon mstmmons for

i " blacks were normal schools! fotnded after the Civil

: War to train black teachers for the newly emerging

-". " segregated public school systems in the Southern

;' and Botder States.?- Missourj estatlished the first

black public teacher trammg institution in 1870.

Subsequently, public teacher training institutioris

. ,. 'were established by the States of Afabama and

{ Arkansasm 1873, North Carolina in 1877, Texas and .

Louisiana 1:f’1879 Vnrgmla in 1882, and Florida, in

18873 Except for training as tcachers, opportunmcs

for blacks to receive higher education were. limited
dunng this early pcnod ¢ :

" A second impetus for providing public higher

educauon opportunities for blacks was the land-

' According 0 the Carnegie Commission on Higher Education: “Most
State colleges and upiversities have emcrzed from the norma) school
tradition, which was a device for prepunng teachers for a rapidly
expcndmg public education system. The originai normal school was not a
college, it enrolled elcmenury school graduates, “provided them some
professional work_in pedagogy, and then rcturned them as teachers to the
clementary schools of the State. As public high schools expanded, normal
schools expanded their programs in arts and sciences to provide future high
schoot teachers the subsunt:ve knowled;e. they needed.” .Lewis -B.
‘Mayhew, The Comegie Commission an Highe? Education (San Francisco:
Jossey-Bass Co.-1977), p. 172.
* Dyring ‘Reoomtnlctnon—1867—76—4cven/50uthem States adopted con-
stitutions without provision for segregation in schools. Lcuisiana and South
. Carolina adopted State -constitutionis that required integrated schools. A
»Mississippi statutc- made integrated schoojs optional. With the end of *
Reconstruction came the restoration of the southern white_supremacist
government and a  quick end to integration. Thereafter, segregation became
the sccepted way of life in the South. U.S., Commission an.Civil Rights,
Report of the United States Commission on Civil Rights (1959), p. 149; La.
5 .~ Const. arts. 135, 136 {1868); S.C. Cunst. art.-10 §10 (1868); E. Franklin
H Frazidr, The Negro in the United States (New York: MacMilfan Co., 1957),
, pp. 148-99.
- 2 Ala. Acts 1873,p.176; Ark. Laws 1873, No. 97, p. 23; N.C. Laws 1876~
) 77, ch. 234, §§1, 2; La. Const. 1879, art. 231; Texas Laws 1879, ch. 159, p.
‘“-**lu Vi, Laws 1881-82,ch. 266, p. 283; Fla. Laws 1887, ch. 3 2 §4,p.37.
- “ US., Commission on Civil Rights, Equal Protection of the Laws in Public
- . Higer Education (1960), pp. 2-8, 9 (hereafter cited as Equal Protection).
. $ 7 US.C. §301 (2976); and U.S., Department of the Interior, Office of *

grant :program.® The fiss Morrill ‘Act 3f 1862
provided for the establishment of a college.in each

State emphasizing agricuitural and mecflanical arts,

as well 38 instruction in. classicai, scientific, and

mtlnary subjects ¢ Although the first'Morrill Act did,

" not_contain"specific provmons for the educatlon of .
_blacks, four States—Mississippi, > Vlrgmm *South

*Carolina, and Kentucky—did set aside a part of the

original land-grant endowment for the support of
black land-grant colleges.”

In 1890 Congress passed the second Morrill Act
that provided additional financial support,for land-
grant colleges® and specifically prohibited discri
nation against blacks. The act provided, however,

Education, Survey of Land-Grant Callegu and Unlversities. by Arthur J.
Klein (Washington, D.C.: Government Printing Office, 1930), vol. II, pp.
837-46 (hereafter cited as Survey of Land-Grant Colleges, vol. I1).

¢ 7USC. §30| (l976\ ,Under the provisions of the first Morrill Act of
1862, States naving pubhc lands (in an amount equal to 30,000 acres for
each Member of Congress as entitled by the 1860 census) were giventitle to ..
such land. The law provided for the sale of whatever land that Was not used
a3 a college site, the proceeds to be used as a permanent endowment for one
or more colleges. A State without public laids. was issued land scrip
(provisional documents certifying that the holder is entitled to. shares of
land) for the amount in acres it lacked, wh:ch was to be sold and the
proceeds-applied to the endownrent, support, and maintenance of at least
one college. Survey of Land-Grant Colleges, vol. 11, p. 8. Morzill Act of July
12, 1862, ch. 130, 12 Stat. 503. ~

* Survey of Land-Grant Colleges. vol. 11, p. 838. in 1871 Mississippi
established Alcorn Agricultural and Mechamal College, he first black
land-grant college, which received three-fifths of the land-grant eadow- -
ment. In 1872 Virginia gave one-half of its endowment to Hampton Normal
and Agricultural Institute, a private school. The funds later were trans-
ferred to what is now Virginia State University. The South Carolina
Reconstruction chulnture, under the control of blacks, in 1872 gave all of
the endowment income to Claflin University, a private black college. In
1879 the Claflin share was reduced to one-helf and in 1896 a State-
controlled, black land:, -grant college (now South Carolina State College)
was established to receive the endowment. In 1897 Kentucky assigned one-
twelfth of the.endowment income to the Kencucky State Industrial School.
Survey of Land-Grant Colleges, vol. 2, pp. 838-39.

¢ 7U.S.C. §323(1976). -
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) )
that” separate colleges for blacks. would constitute
. compliance with the antidiscrimination, provisions.?

3

By 1900 all of the Southern-and Border Statés and
the Territory of Oklatoma had separaté land-grant
colleges for blacks.’® The land-grant college pro-
gram, one of the most significant in Americar
educational history, “provided the momentum for
the development of colleges with-a new sense of
direction to the needs of,a dominant force in
American society at the time—rural America.”'
The Morrill Act of 1890 is of particular significance
to black higher education because it provided
Federal sanction for the establishment of separate
colleges for blacks.?

The “Separate but Equal”’ Doctrine

In 1896 the Supreme Court of the United States, in
Plessy v} Ferguson, ** gave legal sanction to the
doctrine of *‘separate but equal.”” Although the case
involved transportation, not education, tne dictum
of the Plessy case became the basis for the “separate
but equal” dectrine in public education that was to
prevail for the next 58 years.!

At the time Plessy wis decided, a pattern of
segregation in public higher education in the South-
ern and Border States had been estzblished by
policy,” but not by law, & State requfrements for
racial” segregation’ in elementary and secondary
-schgols did not apply to.higher education.’® Follow-

—l e -
? The MOrrill Act of 1890 provided that:
No money shall bo pail out under this Act to any State or territory for
the'support and maintenance of a college where a distinction of race or
color is_made in the admission of studénts, but the establishment of
such colleges separately for white and colored students will be held in
compliance with the provisions of this Act-if the funds received be
equitably divided. . . . : .
7US.C. §323(1976). .
'* Equal Protection. p. 8. The namic, location, and date of establishment of
4the land-grant colleges for blacks under the first'and second Morrill Acts
canbe found in Equal Protection, appendix A, p. 278.
" Mayhew, The Carnegie Commission on Higher Education, p.11.
'* “The Future of Black Colleges.” Daedalus, vol. 100 (Spring 1971), p. v.;
Equal Protection, p. 8. ‘ ’
3 163 U.S. 537 (1896).
14 At issue in Plessy was the constitutionality of a-Louisiana statute that
provided for separate accommodstions for s and blacks on railroeds in
the State. The court found that separa’
imply infeviority of either race and was a ..asonsble exercise of the State's
police power. /d. at 544. . :
% Before 1900 all of the Southern ard Border States had explicitly
provided fgt public school systems with sxparate schools for blacks and
‘whites. Ala. Const. 1875, art. XII. §1; Ark. Acts 1866-67, No. 35, §5, p. 100,
and Ark"” Acts 1868, No. 52. p 163; Del. Const. 1897, art. X. %2, and Del.
Laws 1898, ch 67, §22. p 193; Fla. Laws 1865-66, ch. 1475, p. 37, and Fls.
Const. 1885, art XI1, §12; Ga Laws 1870, No. 53.°§32, p. 57, Ky. Laws
1873-74, ch. 521, §16. p. 65, znd Ky Const. 1890, §1870; La. Capst. 1898,
art 148; Md Laws 1865, and Md Laws. ch. 160, pp. 2-9 (biracial
attendance not ¢xpressly forbidden); Miss. Laws 1878, ch. 14, §35, p. 103;
Mo Const 1875, art XI, §8, NC Laws 1868-69, ch. 184, §30. p. 474,°and
N.C. Const. 1875, art. 1X. §2.-Okla. Terr. Laws 1397, ch. 3¢, p. 268. and
- Okla. Const. 1907, art X111 §3; S.C. Const. 1895, art. X1, §7; Tenn. Const.

- .
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the races did not necessarily ~

.

ing the Plessy decision, t'he 17 Southern and Border
States began to require, by law, segregation in
cclleges.*

>

The First Challenges to Segregation
During the first half of the 20th century, black
colleges, particularly black land-grant colleges, were
the principal centers for black public higher educa-
tion.!” Although the dual system maintained serarate
colleges for blacks and whites, educational opportu-
nities for blacks were never comparable to those
available to whites."* Studies of black colleges
examining such tangible factors as facilities and
equipment, libraries, types of programs and degrees
* qffered, and the financial support received ?y these

colleges revealed extensive inequalities.’* -~

. A significant deficiency in the dual system was the

" failure to provide opportunities for blacks beyond

the baccalaureate degree.? In the early 1930s none
of the public black colieges offered graduate or
professional education.?! As blacks began to seek
opportunities for grad\f;te and professional educa-
tion not offered at the public black colleges, the

Southern States enacted legislation providing, .or the "

payment of tuition fees for blacks to attend out-of-
State or private ingtitutions.?* By 1948 almost all of

1870, art. X1, §12, and Tean. Laws 1869-70, ch. 33, §4, p. 41; Tex. Const.
1876, art. V11, §7, and Biex. Laws 1276, ch. 120, §§53-54) p. 209; Va. Laws
1869-10, ch. 299, §47, and Va. Const. 1902, §140; W. Va. Adts 1866, ch. 74,
§26. p. 62; W. Va. Laws 1867, ch. 98, §19, p. 117; and W. Va. Const. 1872,
art. XII, §8. None of these ctatutes requiring segregation of public schools
spplied to colleges. However, since normal schools and land.grant
institutions in these States were being developed for blacks! a 2eneral
pattern of segregation in higher education was established. Equal Protec-
tion. p. 9. . M
' Equal Protection, p.13.  _ .
" Survey of Land-Grant Colleges, vol. I, p. 837. °
¢ Egual Protection, p. 37; Thomas Jzase Jopes, ed.. Negro Educafion: 4
Study of Private and Higher Schools for Colored Peoplein the United States,
bulletin, vol, I, no. 38 (1916; reprinted New York: Arno Press and the New
York Times, 1969), p. 60 (hereafer cited as A Studly of Private and Highér
Schools). . : .
™ For studies showing the inequalities, see A Study cf the Private and Higher
Schools. This study was originally prepared in 1916 for the U.S. Depart-
ment of the Interior, Bureau of Education, in cooperaiion with the Phelps-
Stokes Fund, a philanthropic organization set'up to aid in the enhancement
of black education and the study of black institutions; Survey of Land-Grant
Colleges. vol. 11, pp. 837, 845.
» Equal Proiection. p. 31. ) : .
«# By 1938,seven traditionally black, institutions offered graduate instruc-
tion. Three were publicly controlled institutions—Virginia State College
(1937), Prairie View State College (1938), and federally-supported Howard
University (1921). Three were privately controlled institutions—Fisk
University (1927), Hampton Institute (1927), and Atlanta University (1929);
-and <ne, Xavier University (1933), was a church school. E. Frankhin
Frazier, The Negro in the United States (New York: MacMillan Co.. 1957),
pp- 473-74. .
#* Egual Protection. p,18.
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the "Southern and Border States had taken such
steps.® By furnishing tuition: grants to blacks, the
States continued to provide “‘separate but equal”
education to blacks without the costly exp=nse of
duplicating graduate and professional facilities.?*

Legal challenges to segregation in higher educa-
tion began in the early 1930s when the National
Association for the Advancement of Colored People
(NAACP) began a deliberate attack on segregation
with a series of lawsuits to secure black admission to
traditionally white graduate and professional
schools.?

The first. significant JlldlClal asscssment of the
tuition-grant sys.em occurred in 1935 in Pearson v.

Murray, * in which the courts ruled that such grants .

violated ‘the eqtual protection clause of the 14th
amendment té the U.S. Constitution.?” Following
the Murray decision, Texas, Virginia, and Louisiana
establishéd “graduate schools at their black State
colleges.® In 1938 West Virginia became the first of
the Southern and Border- States voluntarily to admit
blacks to the graduate and professlonal schools at_
West Virginia University.*

Blacks continued to file suits seeking admission to
white public graduate and professional schools.
Between 1938 and 1950, four major cases reached
the Supreme Court of the United States. In the first,
Missguri ex: rel. Gaines v Canada,, the Court ruled
that out-of-State tumon grants for blacks were
unconstitutional and that a- State _must provxde
“substantially equal” educational opportumtles for

all residznts of a State* In the 9 years following'the _

Gaines.decision, separate advanced degree. programs
were established for blacks in Missouri, North

2 W VarActs 1927, ch. 10, p. IJ Md. Lews 1933, ch. 234, p. 407; Okls.
Laws 1935, ch. 34, p. 158 Ky. Acts. 1936, ¢ 3:‘3 p. 110; Va. Acts 1936, ch.
352, p. 561; Tenn. Acts 1937, ch. 256, p. 1048:N.C. LaWs’l939'U\ 65. p. 88;
La. Acts 1946, No. 142, p. 412; Texas Special Laws 1939, ch. 8, pp. 310,359
(appropriation ct); Ark. Acts 1943, ch. 345, p. 769 Ala. Acts 1945, No. 64,
P. 61; Fla. Laws 1947, ch. 24124, §1; Miss. Laws 1948, ch. 282, p. 306.
" Equalemuon.pp 14-15. ° e
# Howard Umvemty. Institute- for the Study of Educstional Policy, The
Lengthening Shadow' of Slavery, by John E. Fleming (Washington, D.C.:
Howard University *Press, 1976), pp. 99-100 (hereafter cited as The
Lengthening Shadow of Slavery).
* 182 A. 590 (Md. '1936). Donald Murray, a black Amherst Colkge
graduate and resident of Maryland,-was denied admssion to the University _
of Maryland Law School on the basisof race Maryland bad no law school
for blacks, but provided tuitidh grants for black students 19 0 attend private
. Of oui-of-Stat€ institutions. /d. u 592-94.
T 14 8159204,

& -
., & A

»* Texas estudlished a graduate depmment at Prarie Vlew A&M Collexe .

in 1937 Texas Laws 1937, ch. 444, §5, p. 979. In 1936 a resolution of the
Virginia; State department «of education established ,graduate courses 1n
education at the Virginia State-College for blacks at Ettrick. Loaisiznszzlso
%y State board resolution, establithed graduate courses in educaticn for
blacks under the general direction of Louisiana Stite University. Rufus
Clement, “Legal ,’rovmons for. Graduate and Professional Ecication of

PSRN A 1 7ext Providad by ERIC -
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Carolina, Tennessee, Kentucky, Loulsxana, and
South C3rolina. 3 ‘

- In Sipuel v. Board of Regents, the Court held that
Qklahoma had a duty to provide simultaneously the
same educaticnal opportunities for blacks as it does
for whites.3? In 1950 the Court delivered two
opinions that cracked the foundation of the doctrine
of “separate bui equal.” In Sweatt v. Painter, ,the
Court held that requiring the plaintiff to attend a
separate law schor.! for blacks which did not have
equal facilities was a violation of the equa! protec-
-tion clause of the 14th amendment to the U.S.
Constitution and that the plaintiff had a constitution-
al right to be admitted to the University of Texas
Law School.3® Although the Court did not reexa-
mine the constitutionality of “‘separate but equal”’ in
Sweatt, it broadened the test 'of equality to include
not only such tangible factors as the number and
qualifications of teachers, the size of the student
body, and the quality of thé library and educational

.- facilities, but also such intangibles as the reputation

of the faculty, the prestige and tradition of. the
institution, and the influence and standing of the
alumni in the community.® In the Sweatt decision
the Curt came close to $aying that separate cannot
be equal.

In the second opinion dellvered b’y the Court,
McLaurin v. Oklahoma State Regents, % the plaintifT,
. having successfully sued for admission to. the Uni-
versity of Ok'ahoma Graduate School, was required
to sit apart fronf white students in the classroom;and
l;brary and to ~at at a separate time in the cafeteria.®

e Court held that once admitted to a white

Nesroa in States Operating & Separate School System,” Jouml of Negro
Education. vol. 8(1939), pp. 144-47, .

» Lawrence,V. Jofdan, “Educational Integration in Wesi Vu-gmu—One
Year After,”” Journal of Negro Education, vol. 241 (1955), pp. 37!-72

* 305 U.S. 337, 351 (1938).

3 For example. North Carolina established dcpartmmts for the study of
law, pbarmacy, and library science at the, North Cyrolina College for
Negroes at Durham in 1939, N.C. Laws 1539, ch. 65, §2, p. 88. In addition,
Tearessce (Tenn. Acts. 1941, ch. 43, p. 136); Kentucky (NAACP, Annual
Report (1941, p. 15; NAACP, Annual Report (1942), pp. 15~16). Louisiana
(La. Acts. 1946, No. 142, p. 412), and South Carolina (SC. Acts 1945, N».
223, p. 401; S.C. Acts. 1946, No. 601, p. 1605; S.C. Acts. 1941, p. 622)
qmexly established graduste or professional pragrams after blacks filed
suits, bt before the cases were adjudicated. Equal Profction.pp. 21-23

* 332 US. 631, 632-33 (1948).

* 339 US. 629, 635-36 (1950). After denying admission to Herman Sweatt,
a black applicant, to the Univessity of Texas Law School, the State opened
a separate law cchool for blacks. Sweatt refused to enroll in the separate
schoa) chargisfg that the educational factlities at the black lwchool were

<

* not comparable to those at the Unversity of Teus Law Schopl. /d. at 631-

32 N
3 Id at633-34, - *
1 339 U.S. 637 (1950).

w Jd. at 640.




~

.0 '6

i}rstitution. a black student could not be treated
diffetently.> )
Following the Sweatt and the McLaurin decisions,
State and Federal courts ordered the admission of
blacks to the major State universities in Virginia,
Missouri, Louisiana, North Carolina, and Tennes-
see.?® On the eve of the Brown decision, blacks had
gained admission to the White graduate and profes-
sional institutions in 12- of the 17 Southern and

- Border States, although, in some instances, only for

courses not offered at the States’ public black

" colleges.® The other five States—Alabama, Florida,

Georgia, Mississippi, and South Carolina—still
maintairied complete segregation. ¢

Most of the pre- Brown litigation concerned
admission to graduate and professicnal progzams at
State universities because such programs were not
available at the black public colicges. Because
separate public undergraduate colleges for blacks
were available in each of the 17 Southern :and
Border States, there were fewer efforts to desegre-
gate white undergraduate insticutions. Between 1946
and 1954, a few white colleges and junior colleges
Joluntarily admitted black students, and in other
instances, blacks gained admission through the

.courts. " -
The test of equality in many of the cases before,

the cowts concerning segregated undergraduate
education included such factors as the -relative
convenience and cost of attending local white

- colleges as compared with a black college in another

part of the State.*? On these grounds, courts ordered
the admission of blacks to undergraduate institutions
in Kentucky, Texas, and-Fouisiana.+

" 14 atoen. )
% See. ¢g. Wilson v. Board of Supervisops, 92 F. Supp. 986 (E.D. La.
1950). a/f°d. 340 U.S. 909 (1951); McKissick v. Carmichael. 187 F.2d 949

(4th Cir. 1951). cert. denied, 341 U.S. 951 (1951); Equal Protection. pp. 34-
3s.

™ The 12 States were Maryland, West Virginia, Arkansas, Delawsre,
Oklshoma, Kentucky, Louisiana, Missouri, Texas, Virginia, North Caroli-
na, and Tennessee. Equal Proteciion. p. 36. {

“ Ibid.

¢ See. eg, Patker v. University of Delaware, 75 A.2d 225 (Del 1950),
Wilson v. City of Paducah, 100 F. Supp. 116 (W.D. Ky. 1951); Bdtle v.
Wichita Falls Junior College District, 101 F. Supp. 82 (N.D. Tex., 1451),
off'd, 204 F.2d 632 (5th Cir. 1953), cert. denied, 347 U.S. 974 (1954). 1
 See. eg. Wilson v. City of Paducak, 100 F. Supp. 116 (W.D. Ky. j9s1):
Battle v. Wichita Falls Junior College District, 201 F. Supp. 82 (N.D. Tex.
1951), a/f'd. 204 F.2d 632 (Sth Cir. 1953), cert. denied, 347 US. 974 (1954
& ine v. South n Louisiana Ins'itute, 120 F. Supp. 417 (W.D.

1954).

Y 1d. .

“ Stepllen L. Wasby, Anthony A. D'Amato. and Rosemary Metrailer,
Desegregbiion from Brown to Alexander (Cacbondale and Edwardsvilie:
Southern Illincis University Press, 1977). p. $7.

‘
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The Brown Decision

By 1950 the meaning of “separate but equal” in
higher education had evolved to require a State to
provide within its borders, simultaneously, the same -
coursesfof study; educational facilities of the same
size, quality, and variety; colleges of the”same
prestige; and faculties of the same reputation for
both whites and blacks.* The definitién of “equal”
thad become: defined marrowly so as almost to
preclude the equalization of separate facilities.

In those earlier decisions, the Supreme Court .of
the United States had avoided reexamination of the -
Plessy doctrine and had not ruled on the questicn of
segregated public education below the graduate and
professional level.¢* The time was considered ripe
‘or a direct challenge to the constituiionality of
“‘separate but equal.”* The NAACP Legal Defense

"and Educational Fund, Inc., initiated five separate
class action challeriges to segregation in public
elementary and secondary schools in Kansas, Vir-
ginia, Delaware, South Carolina, and the District of
Columbia.+* Four f these cases were later consoli-
dated under the single” name of Brown v. Board of
Education of Topeka. ¢ °

On May 17, 1954, the Supreme Court of-the
United States, in a unanimous decision, ruled that
racially scgrcgafcd public schools deprive black -
¢hildren of the equal protection of tne laws guaran-
teed by the 14th amendment. The Court said:

Does segregation of children in public schools
solely on the basis of race even though the
physical facilities and other “tangible” factors
may be ecqual, deprive the children of the

“ NAACP Legal Defense and Educational Fund, Inc., 25 Years Since
Brown (1979), p. 17. This document is = Sooklet commemorating the Brows
decision. . o

“ Wasby, D'Amato, and Metrailer, Desegregation from Brown 10 Alexander.
pp- 58-59; Richard Kluger, Simple Justice (New York: Knopf, 1976). pp.
290-94. . .

“ The Suses were Brown v. Board of Educstion of Topeks, 98 F. Supp.
797 (D."Kan. 1951); Briggs v. Elliott, 98 F. Supp- $29 (E.D.8.C. 1951);
Davis v. County School Board of Prince Edward Couaty, 103 F. Sup,.. 337
(E.D. Va. 1952); Gebhart v. Belton, 87 A.2d 862 (Del. ch. 1952); and
Bolling v! Sharpe, 347 U.S. 497 (1954).

~ % Known collectively a3 the School Segregation Cases, the four suits, which

challengcd the constitutionality of segregation in public education based on
the equal protection clause of the [4th amendmet to the U.S. Constitutic,
were consolidated under the single name of Brown v. Board of Education
of Topeka, 347 U.S. 483 (1954), the first case 10 redch the Seprenic Court of
the United State< The fifth suit, Bolling v. Sharpe, 347 U.S. 497 (1954) filed

~in Washington, D.C.. ‘nvolved the due process clause of the Sth amend-
ment because the District of Columbia was governed by the Conzress and
the 14thaniendment applied only to the Ststes.
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minority group of equal educational opportum-
tles" We behevethat it does. .

~

,The Court contluded that “in the field of public
educatlon the doctrine of ‘separate but equal’ has no

',place. Separate education -facilities are inherently
unequal. i I .

The Brown decision had httle unmedlate effect;.
llmgatlon continued to be the chief means - for
desegregatmg public colleges and universities.®* As a

~»~result,~progressum desegregatmg State- systems of
hlgher educatlon -was slow; minimal, and ‘confined
largely,to the Border States.52

The -six.’ Border "States,’ voluntanly or by court
order, already had takensome ‘steps toward desegre-

L gatxon prior to 1954" Followmg the Brown deci- -

‘sion,’ Maryland West ergmla, Missouri, Oklahoma,

“and the District of Columbia took legislative and
adnumstrattve _action to abolish de h de jure segregation
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Statec, publlc whlte colleges and universities were
wopened to.black-students,-and-white- students-began.
e fo. enroll m -the traditionally black -institutions in

mx e

L Brownv. BoudofEducwon. TS 483, 493 (1954).
SRRy ¥ INY' L S - .
5t "Beametbemuemtheﬂmwncnewusegrepuonmelemenuryand

seeondnry schools, the applmbthty of the decision to higher education was
: challenged many times in the courts. For example, Tureaud v. Board of
¢ -Supervisors, 207.F.2d 807 (Sth Cir. 1953), vacated per curiam, 347 U.S. 971
© 7. (1954); Hawkins v. ‘Board of Control, 60 So.2d 162 (Fla. 1952), matedper
L7 curiam. 347 U.s..971 (|9$4). 83 So, 2d 20 (Fla."1955), ‘acated per curiam,
% +* 350 U.S. 413 (1956); Frazier-v. Board of Trustces, 134 F. Supp. 589
© (M.D.N.C..1955);. Atkins v. Mathews, Race Rel’ L. "Rep. 323 (E.D. Tex.
-1956; Slnppv White; Civ. No. 2789, (N.D. Tex., Fed. 11, 1960); Booker v.
. = Tennesiee Board of Education, 240 F2d 689 (6th Cir. 1957), cert. denied,
G 353 US. 963 {1957). A second Brown decision, B own v. Board of
"‘ . Eduuhon, “rendered -in "1955; ,addrmed the question of ‘impléementing
publne school daegrepuon Commonl‘yllmown 23 Brown II, this decision
set’ the, pacr.for oenegrepuon, requiring the admissiori of blacks to public
schools_“with all deliberate speed,” 349 U.S. 294, 301 (1955). Since the
-phrase “all*deliberate speed” was often intérpreted as meaning more
dehbemlon and less speed, the pace of desegregation in the public schools
was veéry slow. The argument that it also applied to higher education was
used repestedly to thwart desegregation on that level as well. In Florida ex._
rel.-Hawkins v.-Board of Control, 350 U.S. 413 (1956), the Supreme Court:
~,of the:United States ruled that its-decision in Brown I did not applyto
ln;ber educatxon and bleelt apphcants were entitled to “prompt" admission.
ld atd1a, v .
% . Equal Protéction; pp 5|-54 )
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iy “ -Ibid. Maryland (1936), West Vizginia (1938), Dehwue and Oklahoma

P (I948). Kentucky (1949), and Missouri (1950). The Oklahoma statute (Gila.

S Acts. 1949, ¢ ch. 15, p. 609) provided only for admission at the graduate level

5 -and o & segregated basis, while the Kentucky act (Ky. Acts. 1950, ch. 155,

. p. 615) permitted desegregation at any {evel of higher education,

- % The desegregation of black institutions reached major proportions in
West-Virginia and Missouri. By 1959 West Virginia State College enrolled

. 60 percent white students; Blueficld State College (West Virginia) enrolled

§ . 38 percent white students. It was estimated that Lincoln University. in

; Missouri enrolled 34 to 38 percent” white students in 1958. Louis L.~

.

no. 12 (June 1957), P 7: Southern School News, vol. 2, no. 1 (December

-in- pubhc hlgher education. In all of the Border -

.Delaware, Maryland, Kentucky, West Virginia, and
Missouri.s ' .
< The States Of Arkansas, Virginia, and North .
Carolina, hOWever, made only “limited and circum-
scribed” efforts to desegregate their . State institu-
tions.**.By 1959 very few blacks were enrolled in the
white public colleges in these States.*® The Universi-.
ty of Arkansas, for example, admitted blacks only
for courses not offered at the black public college.*”
Ee University. of Virginia had a similar policy.*®
e University of North Carolina enrolled 0.8
percent blacks in its undergraduate schools.s® .
In Tennessee and Texas, blacks were admitted to
white State universities only after protracted. litiga-
tion.%. In: 1959, 11 State colleges and universities in
Texas maintained a pohcy of complete exolpsnon of
black students.”* Massive resistance to desegregation
occusred in Alabama, Georgia, Florida; Louisiana,

Mississippi,.apd-8outh Cazolina.** These States used
a vagiety. qf .administrative, legislative and legal
techniques«tb deny blacks gdt_mssnon to_whité; col-

leges and umversmes.” Several States also enacted
ke

1959), p. 1; Saulhem Sehool Nm v 1, no. 2 (July 1955), p. 10; Equal

Protection, pp: 50-68; Southeris School News; vol: 7; rio:-2 (October 1954), p.

7; C.H. Parrish, “Desegregation of Higher Education in Kentucky,”

Journal of Negro Education, vol. 27 (1958), pp. 260, 265; Southern School

News, vol. 7, no. 2 (August 1960), p. 4; Elaine M. Aber, “A Reverse Pattern

of Integration,” Journal of Educational Sociology, vol. 22 (1959), pp. 283-84;
, Southern School News, vol.-6, no. 11 (May 1960), p. 6; Ejual Protection, p.

56. .

8 Egqual Protection, p: 56. _

# Jbid., pp. 56-57. Stephan Stephan, “The Status of Integration and

Segregation in Arkansas," Journal of Negro Education, vol. 25 (1956), pp.

212,219.

% Egual Protection, p. 57.

* Ibid.

* Ibid., p. 59.

* As a result of the Sweatt v, Painter (339 U.S. 629 (1950)) and Gray v.

University of Tennessee (342 U.S. 517 (1952)) decisions, the University of

Texas and the University of Tennessee admitted blacks to their graduate

and professional schools for coursés not offered at the black State golleges.

After the Brown decisions, Tennessee and Texas uszd legal, legislative, and -

- administrative actions to avoid desegregation. See, for example, Booker v.
Tennessee Beard of Education, 240 F.2d 689 (6th Cir. 1957), cert. denied,
353 U.S. 965 (1955); Whitmore v. Stilwell, 227 F.2d (5th- Cir. 1955);

Resolution of the State Board of Education of Tennessee, 1 Race Rel. L.

Rep.. 262-63 (1956);-Wichita Falls Junior College-Dist. v. Battle, 204 F.2d
632 (5th Cir. 1954), cert. denied, 347 U.S. 974 (1954); Allan v. Master, Civ.
No. 1481 (E.D. Tex., Jan. i8, 1955), White v. Smith 1 Race Rel. L. Rep. 324
(W.D. Tex. 1955).

4 Equal Protection, p. 67.

¢ The term "massive resistance*’ denotes the use of laws, resolutions, and
dilatory tactics by State officials to thwart. the implementation of school
desegregation. Charles H *olmes, “The Affirmative Duty to Desegregate
Staic Systems of Higher Education Without Eliminating Racially Identifi-
able, Schools," North Carolina Central Law Journal, vol. § (Spring 1974),
pp- 356, 366, . 6.

2o Redding, “De<egregation in Higher Education in Delaware,” Journal of ' « For example, admission tests were introduced; recommendations from
3 Negro Education, vol. 27 (1958), pp. 253, 256; Southern School News, vol. 3, ¢ alummi or circuit court judges were required; new sge restrictions were

sct. subjective character assessinents were made of applicants; or gradua.

. ’
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laws to stop desegregation. For example, the
Mississippi legislature enacted legislation aimed at
preserving “racial segregation” in the State’s higher
education system. To thwart desegregation efforts,
the legislature authorized the closing of institutions
under the ‘guise of maintaining public peace and
* tranquility.® South Carolina and Georgia enacted

measures to deny State appropriations to institutions
that did not rgafain segregated.s

The politics of massive resistance were epitomized
by the events surrounding the desegregation of the
Universities of Mississippi, Alabama, and Georgia.
In 1961, after numerous legal and administrative
delays and campus riots, the University of Georgia,
under’ Federal court order, admitted two black
students.®” .

The enrollmert of one black student at the
University of Mississippi in 1962 and two black
students at the University of Alabama in 1963
required not only a Federal court order but also the
-intervention. of _the_President_of the United States,
who federalized the National Guard and sent thou-
sands of Federal troops and marshals to ensure the
safety of the black students.®® In addition to these
celebrated e;amples, court orders were required to
desegregate the major public universities m South
Carolina, Florida, and Louisiana.*®

The emphasis of higher educauon'desegregation
during this penod centered on securing the admis-
sion of blacks 0 traditionally white institutions.?
Although 72 percent of the white public higher
education institutions in the Southern and Border
States enrnlled a small number of blacks in 1964, 64
percent of those institutions in the Deep South were
still totally segregated.” The majority of black

” students in these States continued to attend tradition-

ally black institutions, and the institutions continued
to occupy the second class status afforded them
m institution wasbmade 1 prerequisite (bleck colleges
In these States were not accredited at the time). See Equal Protection. pp.
f‘ ]:?d pp. 81-90 ' B
* Miss. Laws 1958, ch. 311.p 527. :
*# S.C  Acts 1956.no. 813.p 1841, 1 Race Rel. L. Rep. 731 (1956), Equal
" Proteénon. pp. 32-84, 89-96.
¢1 Southern School News,'vol 7, no. 8 (February 1901), pp 1.8.
“ US.. Commission on Civil Rights, Twenty Years After Bmwn (1977), pp
19-20, Southern School News, vol. 9,no 5 (November 1962), p.
# Sse. eg. Combre v Fratier. Civ, No. 4743 (E.D. La, Dcc 17, 1954).
Wells v Dyson Civ No 4679 (E.D La.. Apr 2, 1955), Hawkins v Board
of Control. 162 F.-Cupp. 851 (N.D. Fla 1958).
™ For a detailed discussion on the admission of blacks to traditionally
white institutions. see Equal Protection. pp. 52-96
™ Frank Bowles and Frank A DeCosta, Ber veen Two Worlds A Profile of

Negro Education (New York McGraw Hill Co., 1971). p. 73.
" Egual Protection, pp. 97-142 In this report, the U.S. Comimission on

8
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under segregation.” The Brown decision and subse-
quent court.decisions during this period had little
effect on improving the educational opportunities of
black students or on the conditions of public black
colleges.™

Title VI of the Civil nghts Act of
1964

Because little progress was achieved in providing
blacks with equal educational opportunity, civil
rights advocates began to stress the need for stron-
ger Federal action to end discrimination. In response

to their call for equality and justice, the U.S.

Congress passed the most comprehensive civil rights
act since Reconstruction: the Civil Rights Act of

"1964.7* Title VI of the act states:

No person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation in, or be denied the
" benefits of, or be subjected to discrimination
under any program or activity recetving Feder-
al financial assistance.’

The Department of Health, Education, and Wel-
fare (HEW) was given responsibility for enforcing
Title VI in educational institutions receiving Federal
financial assistance.”

Between 1964 and 1969, HEW’s efforts to imple-
ment Title VI were directed at desegregating ele-
mentary and secondary schools.”” Not untii 1969-70
did HEW examine 10 of the States that operated
dual systems of public higher education—Arkansas,
Florida, Georgia, Louisiana, Maryland, Mississippi,
North Carolina, Oklahoma, Pennsylvania, and Vir-

Cuvil Rights presented a comparnson of the education offered at the white
public college with that of the black public college, revealing the
magnitudé of the black student’s deprivation of educational opportunities in
higher education. L

" 1bid.. pp. 69-142.

™ Crvil Rights Act of July 2, 1964, P.L. 88-352, Title VI, §601, 78 Sut 252
(1976 and Supp. 11, 1978).

™ Title V1, Civil Rights Act of 1964, 42 U.S.C, §§2000d (1976).

™ With respect to dual systems of education, Title VI compliance
procedures require that the enforcing agency first seek voluntary comph.
ance from recipients that have not eliminated the vestiges of the dual
system. Faslure to comply voluntanly could lead to the termination of or
refusal to grant Federal financial assistance. As an alternative, those
refusing to comply voluntarily may be referred to the Deplnment of
Justice. 45 C.F.R. §80 8 (aXbXc)X1979).

' U.S, Commission on Ctvil Rights, The Federal Civil Rights Enforcemem
Effort—1974. vol. 111, To Ensure Equal Educo.ional Opportunity (1975), pp.
127-28, Adams v. Richardson. 356 F. Supp 92.9¢(D.D.C. 1973).

.
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ginia—to determine whether their educational sys-
tems were desegregated.™ HEW found that these
States were continuing to operate segregated dual
higher education systems in violation of Title VI,
notified them of ‘that conclusion, and advised them
of, their obligation to submit statewide plans for
desegregation.™ Although five States—Florida,
Louisiana, Mississippi, North Carolina, and Oklaho-
ma—failed to submit plans and the other five
submitted plans unacceptable to HEW, the Depart-
ment did not take administrative enforcement action
against any of them.%

HEW'’s failure to carry out its Title VI responsi-
bilities in the higher education systems in these 10
States and in hundreds of elementary and secondary
school districts'led to a series of class action suits
seeking to enforce Title VI.*

- The Adams Cases .
In Adams v. Richardson, the NAACP Legal
Defense and Educational Fund, Inc, (LDF) filed, in
1970, a class action suit on behalf of black students.

citizéns, and taxpayers against the Department of

Health, Education, and Welfare and its Office for
Civil Rights.*? The action was brought for declara-
tory and injunctive relief with respect to the en-
‘forcement of Title VI in relation to school desegre-
‘ gation.® In deciding the case the district court held
that “continuation of HEW financial assistance to
the segregrated systems of higher education in the
ten States violate[d] the rights of plaintiffs and
others similarly situated protected by Title VI of the
Civil Rights Act of 1964."*¢ The court further held
that once*HEW determines that a State system of
higher education is violative of Title ¥, and where
efforts to achieve voluntary compliance within a

** Adams v. Richardson, 356 F. Supp. 92, 94 (D.D.C. 1973), modfied and
affd. 480 F.2d 1159 (D C. Cir. 1973), supplemental order sub. nom.. Adams
v. Weinberger, 391 F. Supp. 269 (D.D.C. 1975), second supplemental order
sub. nom.. Adams v. Cahfano, 430 F. Supp. 118 (D.D.C. 1977).

" Adams v. Richardson, 356 F. Supp. 92, 94 (D.D.C. 1973).

”

;i

356 F. Supp. 92 (D D C. 1973) This swit and subsequent susts by Adams
were filed aganst the incumbent Secretanes cf the Department of Health,
Cducation, and Welfare.

o /d. at 93-94.

* [d. at 94.

T o8 d at 94-95.

% /d. HEW was ordered to repit to the plaintiffs on all steps taken to
comply with the present court injunction, tncluding a descript:on of action
taken by the Department of Justice on higher education violations referred
to 1t by HEW. Under the provisions, HEW was to make available
descriptions of public higher education complaints of racial segregation
received by it with explanations of specific reasons for inaction, findings as
to absence or presence of racism. and its reasons for not commencing

reasonable period are ineffective, HEW has a duty
to commence compliance proceedings.*s The district
court ordered HEW to commence enforcement
proceedings within 120 days against States that’
failed to undertake higher education desegregation.
Specific and_substantial reporting requirements on
the part of HEW were ordered.*®

On appeal, the U.S. Court of Appeals for the
District of Columbia Circuit affirmed the district
court order, granting a period of 120 days for
submission of higher education desegregation plans
by the 10 States; but the court of appeals gave an
additional 180 days thereafter,for negotiation before
commencement of compliance proceedings against
States not submitting acceptable plans.*? In doing so,
the ccart of appeals noted that:

Perhaps the most serious problem in this area is
the lack of State-wide planning to provide more
and better tramed minority group doctors,
lawyers, engmeers and other p:ofess:onals A
predicate for minority access to quality post-
graduate programs is a viable, coordinated
State-wide higher education policy that takes
into account the sp=cial problems of minority
students and Black colleges. . .[Tlhese Black
institutions currently fulfill a crucial need and
will-continue to play an important role in Black
higher education.**

In November 1973 and April 1974 HEW sent
individual letters to the 10 States identifying require-
ments of an acceptable desegregation plan.** HEW
accepted dessgregation plans from 8 of the 10 States
in June 1974, Louisiana refused to submit a plan and
Mississippi’'s plan was deemed unacceptable by
HEW.* Both States were referred to_the Depart-
ment of Justice, which subsequently filed suit.*!

enforcement procedures when racism 1s present. It 1s through these
reporting requirements that the court and the plaintiffs are able to monitor
the Title VI enforccment efforts of HEW (or the Department of
Education).

* 480 F.2d 1159, 1164-65 (D.D.C. Cur. 1973). The court gave the
additional time because, in its view. the problcms of higher education
desegregation differ widely from those in clementary and secondary
schools and because HEW admittedly lacked experience in dealing with
higher education desegregation. By consent of the parties, the higher-
education enforcement deadline was later extended to June 21, 1974. 430 F.
Supp. 118, 119(D.D.C. 1977).

% 480 F. 2d 1159, 1164-65 (D.C. Cir. 1973).

# 430 F Supp. 118, 119 (D.D.C. 1977).

» /d

* In 1974 the Department of Health, Ed.tcation, and Welfare referred both
cases to the Depariment of Justice for mtiation of swit. Because private
suits were pending involving the same matters, the district courts asked the
government to drop its suits and join the private suits. The suits, known as
United States v. Lowstana, Civ. No. 74-68 (M D. La.) and Ayers and
United States v Finch. Civ. No. D.C. 75-9K (N D. Miss.) are both still

-9
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In 1975 the eight States submitted progress reports
to HEW covering the first year of desegregation.*
Finding little evidence of even minimal progress, the

“plaintiffs in the Adams case sought further relief.*
While the district court was considering the motion,
‘separate actions removed Maryland and Pennsylva-
nia from the suit.* C

In 1977 the district court in Adams v. Califano
found that the desegregation plans accepted by
HEW in 1974 failed to meet the requirements earlier
specified by HEW for:acceptable desegregation

-plans.’ The evidence revealed that the 1974 de-
segregation plans had failed to change the segregat-
¢d and discriminatory patterns that existed when the
plans were accepted.* Theé court held that HEW’s
continued granting of Federal funds to public higher
education systems in Arkansas, Florida, Georgia,
North Carolina, Oklahoma, and Virginia, which had
not.achieved desegregation or submitted adequate

*desegregation plans, violated Title VI of the Civil
Rights Act of 1964.”” The court granted the plain-
tiffs’ motion for further relief and ordered HEW to:
(1) notify the remaining six States that their 1974
plans were not adequate to comply with Title VI; (2)
devise criteria, specifying the ingredients of an
acceptable higher education desegregation nlan; and
(3) require the six States to submit desegregation
plans in accordance with the new criteria.*

Dismantling the Dual System f
The rfequisites for dismantling the dual syste
necessarily must focus on remedying the historical
inequities perpetuated by segregation. To achieve a

pendu  On April 30. 1980. the Federal District Court for the Middle
District of Louisiana directed the Department of Justice to submit to
Louisiana_State officials suggested elements of an acceptable plan and
directed the State to respond to the goverment's submission. The Depart.
ment of Justice's submission, which adopted, the HEW criteria, was made
on May 15, 1980. Louisiana officials subsequently invited the government
to participate in settlement discussions. On June 30, 1980, the court gave
both parties until April 7. 1980, to negotiate and report whether or not an
agreement could be made.*Settlement talks took place in July 1980,
Louisiana officials have agreed to consider the matters discussed in the May
15 submission. To expedite matters. the court has set April 6, 1981, as the
trial date. The scttlement negotiation and trial preparation are proceeding
simultaneously 1n the event a settlement is not reached by April 1981, both
parties will be prepared to goto trial.
In the Mississippi case, with regard to 4-year institutions, the Federal
District Court for the Northern District of Mississippi st December 1980
as the deadline for taking discovery Both parties were scheduled to meet
with the court in'December 1980, at which time, the court indicated, a trial
date would be set. Because each public junior college in Mississippi has a
separate governing board, the court in 1976 directed the Department of
Justice to negotiate individual settlement agreements with each of the
Junior colleges. Agreements haye been reached with some; negotiations are
still underway with others Nathaniel Douglas, Deputy Chief. General
Litigation Section, Civil Rights Division. Department of Justice. telephone
interviews, June 8, 1980. and Sept. 3. 1980.
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unitary system of higher education requires that
-States take affirmative effective steps to: (1) assure
that black students are ‘equitably represented.at all
levels—undergraduate, graduate, and professional—
at the traditionally white institutions; (2) sssure, that
blacks are equitably represented in faculty, adminis-
trative, and nonacademic personnel positions at
traditionally white institutions and in decisionmak-
ing positions in the State system; and (3) develop the
traditionally black institutions so that they can
become integral components of the State system,
able to attract students of all races on the basis of the
quality of their academic programs.

Despite the inequities of segregation and depriva-
tion, black institutions have had an.important role in
American education. According to the Carnegie
Commission on Higher Education:

]
.

The colleges founded for Negroes are a source
of pride to blacks who have attended them and
a source of hope to black families who want the
benefits of higher cducation for their children.
These. . .colleges. .have been responsible for
the higher education of the majority of college-
educated Negroes, and during the-expansionist
1960s these col doubled their enrollments
as did the predominantly white institutions. The
predominantly Negro institutions have pro-
duced the vast majority of black professional
workers. They have recruited and educated
stiidents from low income families and have
developed service programs for their communi-
ties. Colleges founded for Negroes have many:
obstacles to overcome, but they- have already

** 43 Fed. Reg. 6659(1978). B N

* 430 F. Supp. 118, 119 (D.D.C. 1977). ) .

™ Maryland filed a separate suit seeking to enjoin HEW's enforcement
proceedings, charging that the Department had failed to engage adequately
in efforts to secure voluntary compliance. On Augus: 9, 1977. the court
ordered HEW to cease from initiating enforcement proceedings against
Maryland and to_submit new guidelines for Maryland's desc gregation
planning. Mandel v. HEW. 562 F.2d 914. 925-26 (4ta Cir. 19%7).
Pennsylvania, because of special unresolved factual issues concerning its
desegregation plan. chose to negotiate 2 sett] t with plaintiffs and
defendants. 430 F. Supp. 118, 120(D.D.C. 1977). .
As this statement went to press, the Department of Education had notified
Richard L. Thornburgh, Governor of Pennsylvania, that the 1974 Pennsyl-
vania desegregation plan negotiated pursuant to Adams v. Richardson, 356
F. Supp. 92 (D.D.C. 1973). had failed tc achieve compliance with Title VI
of the Civil Rights Act of 1964. The Department requested that Pennsylva.
nia submit a statewide desegregation plan in accordance wiih the higher
education desegresation criteria within 60 days of the notification of
noncompliance. Dewey E. Dodds, Regional Director, Qffice fo. Civil
Rights, Region I1I. Department of Education. letter to Richard L.
Thomturgh. Governor of Pennsylvania, Jan. 16, 1981,

* 430F. Supp 118, 119(D.D.C. 1977).

* /d. at $20.

" .

* /d at 120-21. '
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contributed significantly to the life and progress
of black America.*®

The need for significant improvements in the
facilities, funding, and programs at these underde-
veloped institutions is critical to achieving a unitary
system and-to providing equal educational opportu-
» Mayhew, “From Isolation to Mai;nstrum: Problems of the Colleges

Founded for Negroes,” The Carnegie Commission on Higher Education. pp.
89-90.
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nity. Desegregation and the challenge of higher
education for fufiire generations necessitate that the
traditionally black public institutions-become fully
viable institutions within the mainstream of Ameri-
can higher education.

“a
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The higher education desegregation criteria de-
veloped by HEW in response to the Adams court
order focus on three major areas: (1) disestablish-
mént of the structure of the dual system; (2)
desegregation of student enrollment; and (3) de-
segregation_ of. faculty and. zdministrative staffs,

. nonacademic personnel, and governing boards.! The
criteria, which were ordered by the district court to
assist the six Adams States in the preparation of their
desegregation plans, will apply to all States that
operated a dual system of higher education where

" vestiges of that system stili exist.?

According to the criteria, specific goals and
measures for achieving desegregation are to be
undertaken within an initial S-year period.* ‘The
preamble to the criteria states that numericat goals
and timetables are “established as indices by which
to measure progress toward the objective of elimi;
nating the effeg:,té' of unconstitutional de jure racial
segregation and of providing equal educational
opportunity for all citizens. . . .

desegregation plans. In February 1978, after 4
. ,montbhs of intensive negotiations, HEW provisional-
. ly accepted the plans of Arkansas, Florida, and

-

' “Revised Criteria Specifying the Ingredients of Acceptable -Plans to
: Desegregate State Systems of Public Higher Education.” 43 Fed. Reg. 6658
s (1978). .

’ * Adams v, Califano, 430 F. Supp. 119, 121 (D.D.C. 1977); 43 Fed. Reg.
6659 (1978). R

? The criteria focus on initial S-year goals because higher educational
systems are undergoing difficult adjustments cuused by fiscal and demo-
graphic trends beyond the control of individual States. As each State
attains the goals set in its plun, OCR will assess the progress made to
determine what Mdditional steps, if any, are necessary to complete the
desegregation process. 43 Fed. Reg. 6661 (1978).

¢ Id. at 6659.

s Id. at 6658.
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In September 1977 the six Adams States submitted:

+ * State of North Carolina v. Department of Health, Education, and

Oklahoma and rejected the plans of Georgia, North - -
. Carolina, and Virginia.® Negotiations with all six
States continued for another year, and by March
1979 HEW had approved plans from all of the States
except North Carolina.® o ) :
In accordance with Title VI and the Adams court ~ B
order, HEW began Title VI administrative enforce- -
ment proceedings against North Carolina.? The .
initiaticn of Title VI enforcement proceedings usual- - :
ly has resulted in”the limited deferral of selected .
Federal funds.® North Carolina filed suit in Federal -
court seeking to enjoin the administrative proceed-
ings, any deferral or termination of Federal funds,
and the implementation of the higher education
desegregation critefia developed by HEW.* The
district court denied North Carolina’s request to halt
the administrative proceedings, but ruled that HEW
could neither defer nor terminate Federal funds to
the University of North Carolina system until a7
finding of noncompliance with Title VI had been
made following an administrative hearing.?* The
North Carolina administrative proceedings began on
July 22, 1980.1 ‘
A determination of the long term effect of the
.criteria on establishing a unitary system cannot be

¢ Joseph A. Califano, J1., Secretary, U.S. Department of Health, Educa-
tion, and Welfare, statement, Mar. 26, 1979, p. 4 (hereafter cited as Califano e
Statement). N
* ! Ibid., p. 1. These proceedings include notification to Stats of probablé
-noncompliance and the opportunity for a hearing to determine compliance - .
or noncompliance and, following a determination of noncompliance, T
termination of Federal financial assistance. 45 C.F.R. 80.8(bXc) (1978). | -
¢ Califano Statement, p. 7. :

© Welfare, No. 79-217-Civ-$ (E.D.N.C. June 8, 1979). ‘
W Id. at 6-10. .
' Jeffrey Champagne, attorney, Office of the General Counsel, Depart-
ment of Education, telephone interview, July 22, 1980. .
L)
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made for some time, but the Commission has

undertaken an examination of the criteria to assess

their potential for achieving equal ‘educational op-

pqrtpn‘ity. Although the criteria are divided into five

major sections, the first three address the basic

elements of the plans which are to be developed by

the States. These criteria (which are italicized in the

] sections below) outline steps to be taken to: (1)

~~ __ disestablish the structure of the dual system; (2)

- desegregate student enrollment; and (3) desegregate

the faculty;-administrative staffs, nonacademic per-
sonnel, and go@ning\bo\ards.

-

. \.\\ -
Disestablishment of- the Structure of
the Dual System T

Disestablishing the structure of the dual system
require= States to organize and operate their systems
and institutions in a manner that promises realistical-
ly to overcome the effects of past discrimination.
The Commission believes that many of the criteria
related to the disestablishment of the dual system do
not require States to take the steps necessary to
overcome these effects,

* Define the inission of each institution within the

State system on u basis other than race.

‘Under the dual system, traditionally black institu-
tions had limited missions. Academic programs’at
black institutions were linked closely to the types of

¢ jobs that black graduates were permitted to hold in a
segregated society.!? Consequently, teacher training
was the primary mission of most black public

institutions and continues today to be a major focus .

at many of these institutions,'

L Moreover, traditionally black institutions, over
the years, have been relegated by State systems to
“less prestigious roles in the higher education hierar-

“chy. In earlier desegregation efforts, the Otfice for
Civil Rights (OCR of HEW) admonished Virginia
officials for including in the mission statements of its

'* National Advisory Commuttee on Black Higher Education and Black
Colleges and Universities. Black Colleges and Universities: An Essential
Component of a Diverse System of Higher Education 1979. p. 36 (hereafter
cited as Black Colleges: An Essential Component).
3 Ibid , pp. 32-33; Earl J. MEGrath, The Predomiaantly Negro Colleges and
Umiversities in Transition (Columbia University Institute of Higher Educa-
tion). pp 70-71, Carmegie Commission on Higher Education, From
" Isolation to Mainstream (New York. McGraw Hill, 1971), p. 7.
.1 See for example. Howard University, Institute for the Study of
‘Educational Pohcy. The Lengthening Shadow of Slavery. by John E.
Fleming (Washington. D C  Howard University Press, 1976), pp 70-71,
88.

“ Virgima State College and Norfolk State College achieved umversity
status in July 1979, .

1 peter E. Holmes. Director. Office for Civil Rights, letter to Linwood
Holton, Govemor of Virginia. Nov 10, 1973, pp 7-8

v Ibid. )

-
-

o

traditionally black institutions—Virginia State Col-
lege and Norfolk State College!*—that their mis-
sions focused “particularly on the remedial and
foundation levels for the culturally deprived” and
served “large numbers of students from low socio-
economic groups. . .particularly black.”*¢ OCR said
that such statements perpetuated the image of
traditionally black institutions as institutions which
“offer an education which is less prestigious than
that offered by other institutions. . . .”"?

An examination of insfitutional classifications
shows that in 1976 none of the public biack instito<_ -
tions in the Southern and Border States was classi- ™\
fied as a “Research” or “Doctorate-granting Institu-

—-tion,” while 41 (23.8 percent) of the traditionally

W}Fepublic@itutions were in this category.'* Of
the 34 traditionally-black public institutions in these
States, 20 (59 percent) were classified as “Compre-
hensive Universities and College&!,-’»%mpared-to
96 (56 percent) of 172 traditionally white pmic -
institutions. Thirteen traditionally black institutions
(38 percent) were classified as “Comprehensive
Universities' and Colleges I1,”’%° a category that
includes a large number of former teachers’ colleges
that have broadened their programs to include a
liberal arts curriculum.?* Of the public traditionally
white institutions, 29 (17 percent) were in this
category. The plaintiffs in Agams have noted:

“History cannot be omitted from consideration
and where it is clear, for example, that black
schools would have been graduate centers but
for the issue of race, those schools should as a
matter of priority be provided with the re-
sources necessary to assume their rightful roles.
In particular, many traditionally black schools
can and should fulfill public service and re-
search functions which, until now, have been

.-," -

* Doctorate-granting institutions tnclude the leading universities 1n terms
of Federal financ  -"pport of academic science and 1n the number of
Ph.D.s (plus M * sedical school 15 on the same campus). Carnegle
Council on Pon., uwudies in Higher Education, 4 Classification of
Institutions of Higher Education 1976, pp. xv-xvi.

* The category *‘Comprehensive Universities and Colleges 1" includes
institutions  that offered a hiberal arts program as well as several other
programs, such as engineering and business admimistration. Many of them
offered master’s degrees, but all lacked 2 doctoral program or had an
extremely limited coctoral program. All had at least two professional or
occupational programs and enrolled al least 2,000 students in 1976, Iud , p.
xv. ‘

» The category “Comprehensive Unmiversities and Colleges 11 includes

colleges that offered a libera) arts program and at least one professional or

occupational program. such as teacher training or nursing Public institu-
- tions with less than 1,000 students 1n 1976 were not included. Ibid.. p. xw1.

» Ibid.
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considered the province only of the white
institutions.?

The first task set forth.in the criterion requiring
the disestablishment of the dual system specifies that

. the mission of each institution shall be defined on a
basis other than race. -If the effects of historic
discrimination are to be overcome, however, black
public institutions must have not only nonracial
missions, but also expanded missions that include

_ more diverse curricula and new degree programs in

line with expanding career opportunities, as well as

new public service and research functions. Without
new and expanded missions, traditionally "black
institutions will not be able to assume significant new
roles in State systems of higher education.
® Specify steps-to be taken to strengthen the role of
traditionally black institutions in the State system.

: The criteria require the States to commit them-
selves to provide traditionally black institutions with
resources that are at least compérable to those at
traditionally white institutions having similar mis-
sions. This requirement raises a basic question: Will
comparable resources provided today compensate
for past inequities?

__ The history of the dual system of higher education
shows_that the traditionally black institutions have
been systematically subjected to discrimination and
deprived of the berefits, resources, and development
opportunities - afforded to the-traditionally white

Y
R
provided to traditionally white institutionsand their
student bodies.?s According to HEW: 7

-®" Traditionally white institutions have a greater
number and variety of degrée programs than
traditionally black institutions of similar rank;

Traditionally black institutions have ‘library
facilities and acquisitions that are inferior to those

at traditionally” white institutions of similar rank, a

" result of the denial of sufficient State funds;

* Failure to provide adequate State funding and
other assistance has caused the traditionally black
instituiions to operate with older and less satisfac-
tory buildings and other physical facilities and
with quantitatively and qualitatively less adequate
teaching equipment and institutional supplies in
comparison with the traditionally white institu-
tions of similar rank.?*

Long-standing ineguities at black and white land-
grant institutions cannot be remedied by providing
“comparable resources.” Decades of unequal fund-
ing and limited programs?’ have not allowed black
land-grant institutions to develop a competitive
rescarch base of first-class facilities, equipment,
laboratories, and libraries equal 1o that of the white
land-grant institutions.?* As a result, black land-grant

institutions have not had the opportunity to partici- -- —

pate equitably in two important land-grant func-
tions—agricultural research and experiment stations,
and cooperative extension programs.?® For example,
agricultural research and experiment stations® at

institutions.®* Comparable funding is nmfﬁciemto\white land-grant institutions typically have been

allow traditionally black institutions to catch up. For
example, North Carolina maintains that State sup-
port for the traditionally black institutions has been
comparable to that for white institutions for “a
considerable span of years.”?* HEW, however, has
found that North Carolina continues to provide the
traditionally black institutions and their predomi-
nantly black'student bodies with benefits and ser-
vices ‘that are different from and inferior to those

- ™ Piaintiffs' Motion for Further Relief, and Points and Authorities and
Support Thereof, appendix [V, p. 19, Adams v. Weinberger, 391 F. Supp.
269 (D.D.C. 1975) (hereafter cited as Adams v. Weinberger, Motion for
Further Relief). B .
™ Thomas Jesse Jones, ed., Negro Education: A Study of Private and Higher
Schools for Colored People in the United States, bulletin, vol, 1, no. 38 (1916;
reprinted New -York: Amo Press and The New York Times, 1969)
(hereafter cited as A Study of Private and Higher Schools); U.S., Commission
on Civil Rights, Equal Protection of the Law in Public Higher Education
(1960) (hereafter cited as Egual Protection); and U.S., Department of the
Intenior, Office of Education, Survey of Land-Grant Colleges and Universi-
ties, by Arthur ¥ Klein (Washington, D.C Government Printing Office,
1930), vol. Il (hereafter cited as Survey of Land-Grant Colleges, vol. 11).

* University of Notth Carolina, Board of Governors, The Revised North
Carolina State Plan for the Further Elimination of Racial Duality in Public
Higher Education Systems. Phase II: 1978-1983. Aug. 17, 1977, p. 55.
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responsible for improving agriculture in their re-
spective States through scientific research and have
made significant contributions*to-technological ad-
vances in forestry, medicine, fisheries, an _?;'nviron-\
miwotal research,® but black land-grant institdtions
have heen—and for the most part continue to be—
locked ouc of this role. Regarding this program, the
Institute for the Study of Educational Policy at
Howard University has said: .

3 U.S., Department of Héalth, Educni?n. and Welfare, Administrative
Proceeding 1n the Matter of the State of North Carolins, Notice of

M(.)‘Ppormnily for 2 Hearing. at 14 Dockdfno. 79-VI-11 (Mar. 29, 1979)

(hereafter cited as Administrative Pr
» Id £ .
¥ A Study of Private and Higher Schools, Equal Protection. and Survey of
Land-Grani Colleges. vol. 11.

* Howard University, Institute for the Study of Educational Policy, More
Promise than Progress (Washington, D.C Howard University Press, 1978),
pp- 82-88 (hereafter cited as More Promise than Progress): Black Colleges. An
Essential Component. p. 51.

» Ibid. -

X ling Against North Carolina).

> Ibid.
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Being effectively eliminated from funds from
. the larger more important* and competitive
federal lahd-grant programs, such as grants for
reglonal research, black land-grant- colleges are
placed in a double bind. Failure to receive these
funds is in and of itself not cornducive to
stimulating the growth of these institutions,
which would make the black land-grant col-
leges more competitive with large land-grant
colleges for the competitive research funds.*

The National Advisory Committee on Black
Higher Education and Black Colleges and Universi-
ties has also noted -that niere comparability in
funding cannot compensate for past inequities:

. State budget formulas based on current FTE
[full-time enrollments] do not take into account
past deprivation of the black sector, and do not
strive to balance -the historical and resource
advantages accrued by traditionally white insti-
tutions (e.g. endowed chairs, flow of services
from equipment, accumulated university foun-
dation resources, etc.).3?

The Committee further noted that current retrench-
‘ment moves in higher education will have a more
negative effect on black institutions than white
ihstitutions: “Where traditionally white colleges
< have been privy to the largess of State funds during
" better times,. .
where equal treatment of public Black colleges is
finding acceptance will serve to further impede their
growth.”ss
The criterion requiring at least comparable re-
sources for black institutions will not serve to
overcome the effects of past discrimination.”The
magnitude of the problem requires a solution which
will assure not only that current funding to tradition-
ally black institutions is equal to that granted to
white institutions, but also that sufficient funds on a
“catch-up” basis®* are allocated to compensate for
past inequities.
» Commit the State to take specific steps to eliminate
educationally unnecessary program duplication
" More Promise Than Pm:grm. pp 86-87.
" Black Colleges: An Essential Component. p. 53.
 bid,
»* The Commuission recognizes that because of past depnvatnon and

iscrimination experienced by traditionally black institutions, these schools
must now be provided with “catch-up” funding (additional investments for

laboratory facilities, ibraries, and other resources) to allow them to
comp ith trad Ily white institutions for programs and faculty. If
they received_comparable funding onl,. they would never be able to

compete effecti

ly. because comparable funding would not finance the
improvements n N "

ERI!

Aruitoxt provided by Eic:

.budgetary restraints in a period -

.

v

.

among. traditionally black and traditionally white

“institutions in the same service area.

This requirement is designed to offer noncore,”
key programs at only one institution in an area (the
traditionally black institution or the traditionally
white institution), thereby enabling each institution
to attract black and white students. The elimination
of duplication is to be carried out consistent with the
objective of strengthening the traditionally black
institution. The elimination of program duplication
as a means of achieving desegregation car be
compared to the magnet school remedy used in
elementary and secondary school uesegregation. A
magnet school offers specialized programs not avail-
able in other schools to attract both minority and
white students.

Under de jure segregation, dupllcatlon was synon-
ymous with “separate but equal.” According to
David Tatel, former director of HEW’s Office for
Civil Rights: .

Much of [the] duplication was created for the
purpose of maintaining racial segregation and
our feeling is that unless some of it is dimin-
ished, the black. . .high school graduates will

- continue to go to Black colleges. . .and whites
will continue to go to white colleges.>®

Today at least 14 of the 33 traditionally black
public institutions *“have direct competition frém °
predominantly white State institutions located in the’ '
same cities and towns.”®” These institutions provide
a vivid illustration of the duplication that character-
izes dual systems. Table 1 shows that these institr-
tions draw students from the same geographic arca,
yet in 1978 they remained mostly segregated. Ac-
cording to a report of the Race Relations Informa-
uon Center in Nashville: ‘

v %
Inalmost every case, the black school was usere..
first; in [several] instances, the State has created ®
the “‘white competition” after 1966. In every
situation, the schools duplicate some courses
and draw funds from the same public treasury.
They represent a costly perpetuation of the dual

» The U.S. Office of” Education defined core curricula to include
biological science, foreign language, mathematics, psychology, fine arts,
applied arts, social science, physical education, phy«ical science, and letters.

See Arline Pacht. “The Adams Case, An HEW Perspective,” Howard Law
Journal, vol. 22, no. 3(1979). pp. 427, 429. .
* David S. Tatel, statement before U.S. Commission on Civil Kights
Meeting, Wa2shington, D.C., Jan. 15 1979, transcript, p. 14 (hereafier cited

as Meeting Transcript).

7 John Egerton, The Public Black Colleges: Integ and Disinteg

(Nashville, Tenn.: Rzc> Relations Information Center. 1971), p. 6.
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system of higher educatjon. . . .The effect [of
creating new white public institutions) has been
to avoid developing the black scheols as inte-
grated inctitutions on a par with the rest of the
system.3? )

An example of a recent effort to “avoid” desegre-

gation by creating a new white institution is found in

Tennessee in the case of Geier v. University of
Tennessee. * Tennessee State University (TSVJ),
founded in 1912 for blacks, was the only public
college in Nashville until 1947 when the University
of Tennessee established-a “center” in Nashville
(UT-N) to provide part-time evening instruction for
white students. In 1968, UT-N, a 2-year extension
college that granted no degrees, contemplated ex-
pansion to.a 4-year, degree-granting institution. Suit
was filed:in 1968 to enjoin the proposed construction
and expansion of UT-N on the grounds that the
existence and expansion of UT-N, a predominantly
white public university located 5 miles from pre-
domjnantly black TSU, would perpetuate segrega-
tion in the Nashville area.+ .
During the course of the litigation, the U.S.
District Court for the Middle District of Tennessee
examined the competition for students between the
two institutions created by the common programs

* offered at each: nursing, engineering, undergraduate

3

Q

education,-arts and sciences, business administration,
and arts and music. The programs had remained
predominantly one:race at each sch.ol.4! The.court
found that the State’s desegregation approach—
joint, cooperative, and exclusive (unduplicated) prc-
gram planning—had “not eliminated t!.e competition
between UT-N and TSU.”% In 1977 the court
ordered the merger® of Tennessee State University
and the University of Tennessee-Nashville, with-
Tennessee State University as the surviving institu-
tion. '

3 Ibid., pp. 6-7. ~

* Sanders v Ellington, 288 F Supp v37 (M.D. Tenn. 1968); Geler v.
Dunn. 337 F. Supp. 573 (M.D Tenn. 1972); Geter v. Blanton, 427 7. Supp.
644 (M.D. Tenn. 1977). aff’'d sub nom. Geier v. Umversity of Tennessec.
557 F.2d 1056 (6th Cir. 1979), cvrt. denied, 444 U.S. 886 (1979); Richardson
v. Blanton. 597 F.2d 1078 (6th Cir. 1979).

* Sandersy Ellington, 288 F Supp $37 (M.D. Tenn. 1968).

** Geier v Blanton. 427 F Supp 644, 652-53 (M.D. Tenn. 1967).

* Id. at 656. A “joint program™ was defined as one leading to a joint
degree in whick some course work was done at one institution and some at
another. and i which the faculty of both institutions were involved in
planning and teaching. A ““cooperative program™ was defined as programs
that made 1t easier. but did not require students to take work on both
campuses. by facilitating student exchange of credits. An “exclusive
program** was defined as (1) those exclusively assigned to TSU during the
day with UT-N having the opportunity to offer them after 4 pm and (2)
those programs offered at only one¢ of the institutions. /d. at 655 .

. - - .
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State higher education officials have been reluc-
tant to address the issue of duplication. North
Carolina officials, for example, have charged that
HEW is encreaching_unlawfully “upon the Univer-
sity’s righits of academic frecdom. . . ™ In its
efforts to enjoin use of the criteria, the State
charged:

The Department’s assumption of the right to
determine what is an “educationally unneces-
sary program” and its demand that the Univer-
sity elirninate specific “educationally unneces-
sary program duplication” and withdraw “pro-
grams at traditionally white institutions that
compete with planned or existing programs at
traditionally black institutions” directly contra-
venes. . .the first amendment.¢¢ - :

Some critics of the position taken by North
Carolina and other States believe that the States’
opposition to eliminating program duplication is
motivated by the desire to maintain the status quo.
For example, Eldridge McMillan, director of the
Southern Education Foundation ard me-iber of the
University ot Georgia Board of Regents, has said:

The problem, with whick we are dealing ic
strictly a non-educational issue. The business
of. . .equalizing or enhancing. . .traditionally
black institutions is, at best, strictly political.
The institutions were born out of that kind of
consideratiod, and the resolves which
comes. . .” 3 to be 4 political resolve. . .it is
the unwillinzaess to tamper with the traditional-
ly white institutions, particularly as it relates
to.". .program duplicasion.?

Some black educators also oppose elimination of
program duplication, but their opposition stems
from the fear that the traditionally black institutions
will lose some of their best programs and will

** The'merger of a traditionally black institution with a traditionally white
institution can be a viable desegregation remady. The criteria require that
States advise OCR in advance of any proposal to mefge institutions or
campuses. 43 Fed. Reg. 6661 (1978).

¢ Geier v. Blanton, 427 F. Supp. 644 (M.D. Tenn. 1977). affd ; Geier v.
University of Tennessee, 597 F.2d 1056 (6th Cir. 1979). cert. denied, 444
U.S. 886 (1979); Richardson v. Blanton. 597 F.2d 1078 (6th Cir. 1979). cert.
denied. 444 U.S. 886 (1979). )

s Brief in support of plaintiffs .pplication for a temporary restraining
order and motion for a preliminary injuction at 16-17, State of North
Carolina v Department of Health, Education, and Welfare. No. 79-217-
C1V-5(E.D.N.C. June 8, 1979),

“ 1d. at18-19.

© Eldndge McMillan, director. Southern Ecucation Foundation, Meeting -

Tranecript, pp. 49-50.
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. Table1

Huntsville, Ala.
Montgomery, Ala.

Tallahassee, Fla.
-~ Albany,Ga.
Savannah, Ga.
_Grambling/
Ruston, La?
Baton Rouge

Baltimore, Md.

e

3
b < =

Greensboro, N.C.

Nashville, Tenn.?

Houston, Tx.

“

Norfolk, Va.

Petersburg, Va.

-

Racial Enroliment in the Traditionally Black Institutions and Traditiorally White
- Institutions Located in the Same Citie~, 1978

College of William and Mary

Year Total Pery ot Percent 3
School’? founded enroliment black white - __—
Alabama A&M University  ° 1875 3,286 746 6.6
University of Alabama 1950 328 . 54 91.8
in Huntsville
-Alabama State University 1874 3,971 98.8 0.2
Auburn University '
at Montgomery 1967 2,710 12.5 86.6
Florida A&M University 1887 " 4,873 90.5 6.4
Florida State University 1851 15,393 9.8 87.6
Albany State College 1903 1,661 06.6 3.1
Albany Junior College 1963 1,216 15.1 843
Savannah State College 1890 2,066 88.9 6.5
Armstrong State College 1935 3,023 11.1 87.5
Grambling State University 1901 3327 98.0 0.1
. Louisiana Tech. University 1894 8.104 8.8 873
Southern University 1880 6,956 95.7 14
Louisiana State University 1855 19,589 7 89.2
Morgan State University 1867 4,059 925 31
Coppin State College 1900 2,266 94.1 34
Towson State University 1866 10,469 113 86.8
University of Maryland/ -
Baltimore County Campus 1963 4,641 19.4 74.8
North Carolina A&T State ~ ~~ = 1891 4577 - 92.8 31
University
University of North Carolina e
at Greensboro 1891 6.563 9.8 894
Tennessee State University 1912 4,071 91.7 KR
University of Tennessee Y .
at Nashville 1947 3450 - 16.6 815
Texas Southern University 1947 7,469 76.4 09
University of Houston/ 1927 22,734 10.3 76.4 .
Central Campus
University of Houston/ 1974 4,565 26.4 447
" Downtown Campus : )
University of Houston at 1971 1,952 5.2 86.8
Clear Lake City
Norfolk State University 1935 6,319 97.0 2.0
Old Dominion University 1930 8,921 6.6 91.2
Virginia State University 1882 © > 3,735 94.0 46 -
Richard Bland College of the 1960 1,121 111 85.7

table

1978 (unpubhshed)

vvvvvv

2Grambling and Ruston, La are about 5 miles apart
; 3Tennessee State University and the University of Tennessee-Nashvitie merged ir, 1979
Sources U S Department of Health. Education. and Weita,o, Office for Ciwit Rights. Racial. Ethnic and Sex Enrolimes! Data 1rom Institutions of Higher Education Fait

-

-

The year that the schools were founded 1s isom U S . Department of Heaith. Education. and Weifare Nationat Center for Education Statistics.
Education Directory. Colieges and Universiies 1978-79.pp 1.2.8 83, 86 87,94, 153 154,163 166-168, 304,306, 385. 389. 405. 408 418, 420. and 423

Schoofs with a majonty of bracks enrolied are traditionally black institutions, schools with a majonty of white students enrotied are traditionally white institutions
Only the percentage of black and white enroliment 1s shown Where other racial and ethnic groups attend a school the total enrotiment does not equal 100% on this




acquire programs attracting neither black nor white
students.** There is also concern that eliminating
duplication may léad to mergers or closings of
“traditionally black institutions.

In implementing the desegregation criteria, States
; were required to assess program duplication in their
.- bighereducation systems. In Virginia, State officials
: identified nine programs as “unnecessarily duplica-
! -tive” at traditionally black Norfolk _State Collegé
‘ and traditionally white Old Dominion University.s
Under the Virginia desegregation plan, programs in
business education, business management and admin-

climinated at Old Dominion and’ offered only at
N Norfoik -State. In turn. the efementary education
. program will be offered- only a. Old Dominion.
Other existing programs. currently offered at both
institutions will ‘be differentiated in function ‘and
content.* The Georgiz desegregation plan calls for
the transfer of the Savannah State College education
program to Armstrong State College and the Arm-
strong State College business program to Savannah
State College. A class action suit has bec:, filed
<hallenging the transfer of the programs and charg-
ing that it will have a detrimental effect on Savannah
State, the traditionally black institution, and .ill
: perpetuate rather than eliminate the segreguted
——— system of_higher education.’* The suit alleges that
§ many white students majoring in business at Arm-
strong, the tradjtiqnally white institution, have
*-transferred to other white “public colleges rather
than zttend Savannah State.ss .
A 1979 ‘study of traditionally black land-grant
‘ insticutions provides additional support for the con-
i Tcern that black colleges, by reason of their historical

tion issue:

‘o With respect to the duplicati—on of programs in
: white_and Black institutions within the same
service region, [a higher education official]
argued that State fund limitations required that

* high demand programs be encouraged only at
, * Herbert O. Reid. professor of law, Howard University Law School, and

counsel for NAFEO, presentation at Fourth Nattons! Conference of
s National Association for Equal Opportunity in Higher Education, Wash-
P ington, D.C, Apr. 26, 1579,

: * ® Francests Farmer. “Selling the Adams Criteria: The Response of OCR
to Political Intervention in Adams v. Califano,” Howard Law Journal, vol.
. 22, no. 3 (1979), p. 420.

: % John N. Dalton, Governor of Virginia, letter to David S Tatel,
Director, Office for Civil Rights, HEW, Jan. 6, 1979, attachment A,
“Resolution Regarding the Allegedly Duplicative Programs at Norfolk
State College and Old Dominion University,” pp. 1-2. .
* Ibid. -

istration, and early childhood education will be ,

: underdevelopment, may be the losers on the duplica-

those institutions where the largest number of

students would benefit most, i.c., where the best

faculty and facilities currently existed.s¢

The criterion requiring the elimination of unneces-
sary program ‘duplication proposes to address the
problem of segregated attendance patterns estab-
lished by the de jure system. The course, however,
that many States have taken (and OCR has ap-
proved)—that of eliminating-educatidbn programs at
traditionally black institutions and business pro-
grams at traditionally white institutions—does not
appear, on its face, to offer much promise for
remedying thé problem, particularly since most, if
not all, of the other public and private institutions in

“ cach State offer these programs, providing viable

<

ontions for white students. In 1977-78 in North
Carolinia, for sxample, of the 62,public and private

senior institutions in the State, all but 4 offered -
baccalauréate degrees in education and all but 6 -

offered baccalaureate degrees in business and man-
agement.®* On the other’hand, exclusive program-
ming in less traditional disCiplines also appears td

‘have had little effect on desegregation. North .

Carolina A&T State University, a traditionally black

institution, was one of six public and private institu.

tions offering baccalaureate degrees-in engineering.
Despite the “unduplicated” programming, the fa-
jority of the graduates from-the programs at North
Carolina A&T in 1975-76 were black.s¢

The issue seems to center not so.much on
duphcation of programs as on the public perception
of the quality and scope of the programs offered at
traditionally black institutions compared to those
offered at traditionally white institutions. According
to a report by the Southern Regional Education
Board: ’

The image which many whites seem to hold of

the. black institution is .one of inferiority.
Whereas the black student who goes to a white
school is generally perceived by black compa-
triots as advancing his or her educational
opportunity ‘and attainment, the white student

3 Artis v. Board of Regents, CZ 479-251 (S.D. Ga. 1979).
» ld -
* William Elton Trueheart, “The Consequences of Fedena! and State

Resource Allocation and Development: Policies for Traditionally Black

Land-Grant Institutions, 1862-1954" (unpublished Ph.D. dissertafion,
Harvatd University, 1979), pp. 202-203. .
$ University of North Carolina,; Board of Governors, Long-Range Plan.
ning 1978-1983 (1978) p. 464. o .

% Ibid.; U.S. Department of Health, Education, and Welfare. Office for
Civil Right:, Data on Earned Degrees Conferred from Institutions of Higher
Education by Race, Ethnicity and Sex, Academic Year 1975-76, vol. 1, table
6, pp. 258, 53.. - .
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attending a black institution is often perceived
as compromising his or her educational oppor-
_ tunity or attainment:*’

Some States have continued to perpetuate the image
that traditionally black institutions offer programs of

less quality. For example, in its first study on..

duplication-in public institutions, the State of Virgin-
ia noted that, although Norfolk State College (tradi-
tionally black institution) and Old Dominion Univer-
¥ sity (traditionally white institution) both offered
programs titled *“‘Building Construction Technolo-
gy,” “Mechanical Design Technology,” and *“Indus-
_ trial Electronic Technology. the programs were
“specialized"’ rather than “duphcattve" because:

b - - »

In all the programs with “technology” in their

titles, theré is a significant difference between

'NSC and ODU programs in. terms of education-

al philosophy, professional registration of* grad-

uates, national accreditation and the types of

* employment that graduates would scek and

< expect to obtain as well as graduate programs
they would apply to and be accepted in.**

The study further noted that graduates in the
“technology” programs, {(offered at the traditionally
black institution) qualify for “industrial related
positions,” while graduates of “engineering techhol-

ogy” programs (offered at the traditionally white

institution) qualify for engincering design positions
and are eligible to be hcensed as professional
engineers.s . .

Only the programs offered at the traditicnally .

white institution are eligible for national accredita-

" tion by the Accreditation Board for Engineering and_

Technology, and only éraduates from thesé pro-
grams are qualified to pursue master’s and doctoral
degrees in engineering.* Suth broad difterences in
programs of the same title add credence to the belief
that those at traditionally black institutions are of

" lower quality.

 Southern Regional Education Board, Edumrwnal Factors Rek'nrx

Federal Criteria for Desegreganon of Public Post-Secondary Education (1%

p. 31 (hereafier cited as Educational Factors Relating (o the Criteria).
“Summaty of the Tidewater Duplication Study.” Sept. 21, 1978, p. 3.

The study was part-of Virginis's higher educauon desegregation phn

submitted tothe Office for Civil Rights.

" lbld ?

* Ibid. The Accrediation Board for Engincenng and Technology was.

formerly called the Engincening Joint Council on Professional Develop-

ment. The organization. located tn New York Clty changed its name i1n

January 1980:

" In 1978 there were 36,636 applicants to Amencan medical colleges;

16,527 were accepted. Journal of Medical Education. vol. 243, no. 9(Mu 7

1980), P, 852

« © Survey of Land-Grant Colleges and Universities, vol ll pp. 837-46; 4

To be effective, unduplicated ‘programming
should emphasize placing specialized, career-orient- .
ed, and innovative degree programs at the traditicn-
ally black institutions. There is some evndcncc that
traditional attendance patterns'can be reversed when

-black colleges offer sucl. programs. For example, o
with increasing numbers of students seeking admis- _ » <
sion to medical and other professional schools -

“without a substantial increase in the number of slots
available, white students have begun to seek admis-
sion to traditionally black professional schpols $t In "-
1978 Howard University’s School ' of> Dentistry
enrolled 28 percent white students; North Carolina
Csntral University Law School enrolled 423 per-
cent white students; Southern Umvcrsnty ‘School of
Law (Louisiana) enrolled 28.1 percent white siu-
dents; and Tuskegee Institue’s Veterinary Medicine
School (Alabama) erirolled 37.6 percent w}ntc stu-
dents.** . .

o Commit the State to give priority consideration to

placing any new undergraduate. graduate, or-prof s- -

sional degree programs, courses of study, etr., which

may be proposed at traditionally black institutions,
) consistent with their missions. *

Historically, the public colleges desngnated for
blacks have not had the comprehensive curricula, -
the specialized courses (particularly those oriented’ "
toward professional occupatnons), or the graduate
and professionzl pi'ograms found at the tradmonally
white institutions. Uhdcr the dual system their
missions have been limited and tircumscribed. Stud-
ies of public black colleges during the pre- Brown
period found that States provtdcd these institutions -
with inadequate facilities, equipment, and libraries,
as well as types of psograms and degrees offered.* s
Before 1957 none of the traditionally black institu- =~ .
tions in the 11 Southern States was accredited by the <
Southern Association of Colleges and Secondary
Schools, the regional accrediting agency.* Tradi-
tionally black public institutions continuc to have'
 US.. Department of Healt Educa.tnon. znd Welfare. Office for Civil
Rights, “Targeting Analyses in Institutions of Higher Edutation Based on
Excess Mmonty Attsition in Undctguduate Institutions and the Underre--

presentation of Minorities and Females in Professtoml Schools. July 1979. “
table 3.

.

-
B

Study of Private and Higher Schools. |

# Beginning in the early 1930s the nsggcunon voted to rate bhck collegd.
granting them approval if they met the association’s standards. Tt zre were
two classifications of ratings—"A" indicated that the.standards used for
memdership were fully met, and “B* that one or more standards were-not
fully met. but the general quality of the work of the college justlﬁed
sdmission of its graduates to any academic or professional work requiring
an approved bachelor’s degree. Egqual Protection. pp. 101-02.
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fewer and. less varied degree programs than tradi-
tionally white institutions.ss

The desegregation critérion requirement that
States give “priority consideration” to placing new
programs at the traditionally black institutions relies
solely. on the *:good faith” of State systems to do

" 50.% “Good faith” seldom has had positive results in

desegregation of public education.s’ -

An example of the efficacy of this “good faith"
quuiregnent at the higlier education level is Notth
Carolina’s failure to place a new: veterinary medicine
school at a traditionally black institution. In 1974 the
University of North Carolina Board of Governors

- added a_school of veterinary medicine to North
. \r(;ar/ou:-/S‘fate University.® In a “good faith" effort

Comply with commitments made in North Caroli-
na's 1974 .desegregation plan, the State considered
placing the new program at a traditionally black
iﬁstitutiohﬁ orth Carolina A&T State University.*
After a comparative evaluation of the physical and
academic facilities ‘at.the two institutions, however,
the State decided in favor of the white institution
‘because, in its view, the black institution lacked the
necessary facilities and resources for a quality school
of veterinary medicine.” In a letter to the Governor
of North Carolina, HEW ngted?

s

The decision by the Board of Governors, to
place the Schouol of Veterinary Medicine at
North Carolina State, is a direct violation of the
State’s important. commitment to encourage
desegregation of the SQ::’S racially identifiable
institutions in every ‘way feasible. . . .The
board considered in it$, decision factors relating
to the current strength of the institution [North
Carolina A&T] whicl' did nothing more than
continue the exi ¢ of the present effects of
past discriminationy . . .[The] decision to place
the veterinary schogl at North Carolina State
not only had the elfect of perpetuating the
existing dval system but also of further increas-
ing existing inequities.”

S —
* Black Colleges: An Essential Component, pp. 32-36.
* 43 Fed. Reg. 6661 (1978).
' Brown Il called for “good faith compliance* in carrying out desegrega.
~ tion of public education. What followed was a slow 5nd resistant pace of
compliance until the late 1960s when the courts ruled that schoo! districts
were required to take immediate steps for effective desegregation. The
lesson Jeamed from the elementary and secondary school experience was.
that reliance on “good faith™ slone will not achieve desegregation. Brown

¥ Board of Education of Topeka, 349 U.S. 204, (1955 US. v.
Jefferson County Board of Educaiion, 372 F. 2d 836 (StNCir.'1966); Green
v. County School Board, 391 U.S. 430 (1968): Alexander

Holmes County
Board of Education, 396 U.S. 19 (1969). .
“ Atkins v. Scott. 597 F.2d. 372, 873 (41i: Cir. 1979).

4

The North Carolina example also illustrates that the
requirement that Stateg give “priority consider-
ation" to placing new and high demand programs at
black institutions wiil-have few results if the effects
of past inequities, which have left the black institu-
tions at a distirct disadyantage, ure allowed to
govern State decisions on where quality programs
will be located. v N

2

In all of-the criteria designed to:strengthen and-

enhance the traditjonally black instituticns, an affir-
mative effort is needed if historical inequities are to
be pvercome and a unitary system is-to be achieved.

States must be required to develop long-range plans

realign important undergraduate, graduate, and
professional programs and land-grant and research
functions in order to strengthen and enhance tradi-
tionally black institutions. : .

Enhancement of the traditionally black institu-
tions is particularly important if these institutions are
to remain viable alternatives for students. Declining
student enrollments, expected to continue until the
end of the decade, will increase the competition for
students at ali institutions.”* The Southern Regional
59ucation ‘Board reports that:

3

The combination of the shfinking pool- of
college-aged students and the efforts of the
white institutions to meet their goals will throw
the black colleges and white ones into direct
conflict for the black students. Since there are
more white schoole than black ones competing
for the same students, and since these white

institutions generally hdve better finsnced and-

more éffective recruiting organjzations, it is
predictable that the black students will be
attracted in disproportionate numbers to the
wiite schools. If this result occprs, then ‘the

~ black schools.will lose their historic enrollment
base without gaining compensating increases in
white students.”

If traditionally black institutions are to survive,'they
need strong new curricyla and degree programs,

» Id. 2t 875-76.
* 1d -, o
™ Martin Gerry, Acting Director, Office for Ciyil Rights, HEW, letter to
James E. Holshouser, Governor, State of Nosth Carolina, July 31, 1975, p.
3. ¢ .

” Total enrollmeni"m educational jnstitutions is expected to continue
dropping below the 1975 peak-year level through the middle of the 1980s.
Although enrollment is cxpected 1o climb again in 1986, by the end of the
decade. it still will not reach 1978 fevels. U.S., Depariment of Health,
Education, and Welfare, National Center for Education- Statistics; The
Condution of Education (1980),p. 17. .

" Educational Factors Relating to the Criteria, p. 30. w




. parttcalarly 'in disciplines thgt wnll be in htgh
»' demand for the 1980s. .
' Deseqregatlon of Student Enrollment
‘The’ cntena require tga::‘an “acceptable desegre-
“gation plan commit the
" that; ‘the systei) as & whoIE and each institution
w:t;\ln the sysiem provide an equal educational
opportunity, are open and accessible to all students,
vand: -operate- without regard to race and_on a
desegregated basis.””* The criteria then requtre the-
States to.adopt specific. goals related to increasing
black enrollment and graduatton rates: within the
system: ag_ & a: whole, increasing the. enrollment. of
- -blacks’in t:admonally whtte 4-year mstttuttons, and
‘increasing ihe .engollent ofnwhtteS*m-tradtttonally
. black :institutions.. The" spectﬁ c.-goals-and methods
. suggested to reach them contain. _logpholes, how-
_ ever, that are likely to detrgct from the overall
* objective of a desegregated system tnat offers
quahty education for all. . .
* Adopt.the goal that for 2-year and 4-year under-
.-graduate public hrgher education institutions in the
Statesystem, taken as-a_whole, the proportion of
black - high ‘school graduates throughout the State
who enter such institutions shall be at least equal to
" the -proportion. of white. high schook _graduates
. »throughout the State who enter such institutions.
In-the six Adams States, the-proportion.of blacks
_enrolled at the undergraduate level in the systefs$ as
2 wh le nearly approximates black-representation.in
2 ‘populatien.” For example, in Florida .blacks
e lS percent of the total undergraduate

S

true o{ the other States with the \xception of

B Sa AN e
P e NG

Georgia, where, in 1977, 26.1 per of\the populd-
tion was black, c'ompare‘d to 18 percent of the
\mdergr*iuate enrollment in the system\{see table. 2).

Examination of black enrollment in 2-year verglis 4-
year institutions, however, shows that 2-year institu-
tions enroll a higher proportion of blacks than 4-year
institutions: In Oklahoina, for example, 11 percent of
the 2-ycar enrollment was black, compared to 6

¢ 43 Fed. Reg. at 6662.

« ™ In conjunction with its responsibilities for monitoring the statewide
higher education desegregation plans, the Office for Civil Rights annually
collects data on students and faculty in the Adams States’ higher education
systems. The Commission has analyzed the 1977 data submitted by each
B State. which were-the most recent data available that have been verified.
T Data used throughout.this-report-are from the TAird Annual Report on
/"“ho;mmcming State Wide Higher Education Desegregation Plans
: (OCR 3000 Survey) (1977) (hereafier cited as OCR 3000 Survey).

B

e to:the goal of assuring -

percent of the 4-year enrollment (seet table 2) In four
" of the six States—Florida, Georgia, North.Carolina,
and Virginia—the- majority of xbe blacks in 4-year

. institutions were enrolled in’ tradmonally black

institutions (see figure 1). ' - .

Black ‘access to 4-year institutions often is go-
verned by high school completion rates and academ-
ic preparation at the high school level. In 1977, 70
“percent of blacks in the United States between the
ages of 18 and 34 had graduated from high school,
compared to 84 percent of whites.? Blacks-frequent-
ly receive madequate counseling "and poor secon-
. dary school preparation.”” Many are tracked ‘into
nonacademic programs at the high- school Tevel and
fail to obtam the preparation necessary for admtssnon
" to 4-yea institutions.™

To “help .ensure equal opportunity, the criteria
_should ‘set” separate goals Yor 2-year ‘and: 4-year
lindergraduate institutions and include measures to
ensure that blacks are not channeled dlsprdpomon-
ately into 2-year institptions so the State.can meet
desegregation goals Addmonally, the criteria
should contain provisions for increasing the pool of
biack high school egraduates with thunred

credentials for enterigmd-year institutions.
»:Definitions:- «‘SW means rigjr person enrolled
in an ‘instractional@ogram, whether full-time or
part-time, s

Office for Civil'Rights. ™

For evaluating progress toward equal opportum-
ty, a distinction must be ‘made between full-time
students, part-time students, and nondegree:status
+ students.. Aggregatmg these groups together can
. Create false .impressions of desegregation progress
and can distort retention data. Separate goals are
neéded for each student category to safeguard
against the dlsproporuonate enrollment of blacks as

part-time or, nondegree students. )

. Adopt the goal that there shall be an ‘annudl’

incredse, to be specified by each State system, in the,
proportion of black students in the traditionally white
4:year- undergrdduate pubItc higher educuation insti-
tutions in the State system taken as a.whole and in
each such institution; and

% U.S:, Department of Health, Education, and Welfare; National Center
for Education Statistics, The Condition of Education (1979), p. ll4

(hereafter cited as The Condition of Education (1979)).
” Natronl‘l:‘x—thwqmmmce on Black Higher Education, and Black
, Colleges and Univavhities, Access of Black Americans to Higher Education:

_ How_Open..is_the_Door? (Washington, D.C:: U.S. Government— Panting———%

Gffice. January 1979), pp. xii-xiii (hercafter cited as How Open is the Door?).
’* Ibid.
43 Fed. Reg. 6663 (l978) '
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Table 2 .
A Comparison of Population and Full-Time Blackgnrollmem at All Levels in Public
Instltutlons in the Six Adams States, Fall 1977

~

v

Total enroliment * Total enroliment
Percentblack  Total undergraduate 2-Year 4-Year
in population? enroliment institutions Institutions

/‘ R ‘ . : Percent - Percent Percent
(_—m_ Number  black Number black Number black

Arkansas 16.9 139,767 18.0 5419 200 34343 170

- Florida 142 126018 150 80015 170 - 660037 12,0

. Georgia ‘ 26.1- T 73945 180 14115 150 59,830 18.0

Oklahoma . 70 7649 80 21374 110 55,192 60

“ North Carolina 219 - 124115 230 47808 26.0 76,307 21.0

__,Virginia 18.7 99,154 16.0 21138 200 78,016 15.0

-

.4 11975 estmate. )
2Includes Flonda’s 2-year upper division tnstitutions

Source U S Department of Health, Education, and Welfére, Office for Civil Rights. Thirg Annual Report on Prograss in implementing State-wide Higher Education
Desegregation. Plans (OCR 3000 Survey, 1977)
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* Adopt the objective of reducing the disparity
between the proportion of black high school gradu-
ates and the proportion of white high school gradu-
ates entering traditionally white-4-year and upper
division undergraduate public higher education insti-

! ‘tions in the State system; and adopt the goal of

reducing the disparity by a: least 50 percent by the

final academic year of the plan. However, this shall -
not require any State to increase by that date black
student admissions by more than 150 percent above

the admissions for the academic year preceding the 4

year in which the plan is requested by HEW.,

Since the Brown decision in 1954, the Adams
States, -as--well as other States that continue to
operate dual systems, have taken few affirmative
remedial steps to increase substantially black enroll-
ment in traditionally white institutions. In 1977
blacks were considerably underrepresented in tradi-
tionally white institutions in all of the Adams States
(see figure 2). In North Carolina, Where 21.9 percent
of the State population was black, 6 percent of the
enrollment in traditionally white institutions was
black; in Virginia, 18.7 percent of the State popula-
tion was black, and the black enrollment in tradition-
ally white institutions was S percent.

The desegiegation criteria set the modest goal of
reducing the disparity between black -and white
entrancerates at traditionally white institutions by at
least 50 percent in a S-year period. At the same time,
States that are the most segregated are required to
do less than others. The criteria do not require States
to increase black student admissions by more than

150 percent above the admissions for the academic

* To explamn further the 150 percent requirement:

State A State B

Cutrent_black admission eate 1,000 500
Proportionate black admissicn rate 3,000 3,000
Disparity between current and proportionate rate 2,000 2,500
Reducing the disparity by 50% 1,000 1,750
Sth year admission goal: reducing the disparity

by 50% or by nct more than 1509 above

current sdmission rate 2,000 1,250

Since State Bis not r;qui!cd to increase black admissions by more than 150
percent above the current rate, the goal is 1,250 rather than 1.750

~z~

year preceding the year in which the plan is
requested. Thus, if it is determined that a proportion-
ate entry rate for black students is 3,000 for each of
two States, and one State currently has an entry rate
of 1,000 black students and the other 500, the goal
for the final year of the plan for the State with 1,000
students will be to have a black student admission
rate of 2,000, while the goal for the State with 500
black students will be to have a black student
admission rate of 1,250,

The goals for reducing the disparity between
black and white admissions appear to apply only to
the system as a whole and not to individual institu-
tions. Black students tend to be least represented in
the major. universities in these States. For example,
in 1977 the University of Arkansas at Fayetteville
enrolled 4 percent black students, although tradi-
tionally white 4-year institutions in the State as a

wholé enrolled 11 percent black students. Oklahoma

State University enrolled 3 percent black students,
compared to 6 percent for the traditionally white
institutions as a whole. Virginia Polytechnic Insti-
tute and State University enrolled 1 percent black
students, while traditionally white institutions as a
whole enrolled. 5 percent black students. Since the

major State universities have the greatest range of

course and degree offerings and often are the major
feeder.institutions for State graJduate and profession-
al programs, black enrollment in these institutions
must be increased substantially if equal opportunity
is to be achieved. The criteria should require a
reduction in disparate entrance rated*at each institu-
tion in the system.

i
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® Adopt thé goal that the proportion of black State
residents who graduate from undergraduate institu-
ticas in the State spstem and enter graduate study or
professional schools in the State system shall be ar
least equal 10 the proportion of white State residents
who graduate from undergraduate institutions in the
State system and enter such schools. In assessing
progress toward this goal OCR will give consider-
ation to ‘the number of blacks from each State who
enroll in graduate and professional schools outside
the State system. I
At the graduate and professional levels, blacks
were severely underrepresented in all of the Adams
State systems (see figure 3). In Arkansas, for exam-
ple, where blacks constituted 17 percent of the
undergraduate enrollment, they were 7.9 percent of

the graduate enrollment and 4.4 percent of the
- wprofessional school-enroliment. Twelve percent of

" the undergraduate enrollment: in Flerida's public
iastitutions was black, compared to.7.4 percent of
‘the graduate and 4.7 percent of the professional
enrollment. In. States where traditionally black
institutions offered graduate and professional pro-
grams, black enrollment in these programs was
substantially higher. In North Carolina, although
12.1 percent of the graduate enrollment and 15.4
percent of the professional enrollment in the system
as a whole was black, 5.8 percent of the graduate
and 9.6 percent of the professional enrollment in
traditionally white institutions was black.

The criteria note that the goal of increasing black
enrollment in graduate and professional schools was
cited by *he court of appeals in Adams as being of
particular importance. To implement thi goal the
criteria suggest that States consider special recruit-
ment efforts at traditionally black institutions and
give attention.to increasing black enrollment in and
graduation from traditionally white undergraduate
institutions that serve as “feeder institutions” for the
State’s graduate and professional schools. To be
more effective, however, the criteria should require
the States to undertake these and other. measures.
States might develop programs to improve the

. academic preparation of blacks already holding

baccalaureates. or. those-returning ‘to sclioél who
may be deficient in some areas, such as science or

mathematics. The criteria should also require the _

institutions to review their policies_on part-time
study, on eligibility requirements for fellowships,

* 308 U.S. 337(1938) -
*? 43 Fed. Reg. 6662 (1978)

26

and on the required time limits for completing
graduate and professional degrees to accommodate
black students who may need to work while pursu-
ing an advanced degree. . ‘
The criteria also prqpose giving consideration to
the number of tlacks from each State who enroll in
graduate and professional schools outside the State
system when assessing progress toward desegrega-
tion goals. Because States must assume responsibility
for remedying the effects of past discrimination
within their public education systems, special con-
sideration should not be given to the number of
blacks who enroll iri private or out-of-State schools. »
This provision is reminiscent of the dual system
practice of providing tuition grants for blacks to
attend private or out-of-State graduate and profes-
sional schools. The Supreme Court of the United

" States in Missouri ex rel. Gaines v. Canada % ruled

that out-of-State provisions for black higher educa-
tion were unacceptable and that the State has a duty
to provide “substantially equal” educational oppor-
tunities to all of its residents.

All of the criteria relating to increased enrollment
of blacks require the adoption of numerical goals,
but the States’ implementation of the steps suggested
to meet the goals—*"reviewing, monitoring and -
revising, as necessary, procedures for student re-
cruitment, admissions, compensatory instruction,
counseling, financial aid, and staff and faculty
development programs”*>—must be monitored
closely by HEW if they are to result in achievement
of the goals. HEW’s past experiences with ‘higher
education desegregation indicate that specific com-
mitments and objectives concerning black recruit-
ment and admission at traditionally white institutions
are essential if the desegregation goals are to be met.'
The district court noted in Adams that the desegre-
gation plans accepted by HEW in 1974 did not
adequately address'the§e and ‘other areas and, as a
result, failed to achieve even minimal progress
towards desegfegation. i

In the Adams Titigation, the plaintiffs were con-
cerned that desegregation plansaprovide more than
‘“vague promises of affirmative recruiting” and
“unsubstantiated paper projections.”s* The plaintiffs
also wanted the plans to identify specific recruiting

* Adams v. Califano, 430 F. Supp. 118, 119-20 (D.D.C. 1977),
* Adams v. Weinberger, Motion for Further Relief, at 13,

32
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" practices and 10 reassess admission policies'in order
io change racial enrollment patterns.*> Both affirma-
tive recruitment and admissions are necessary to

“overcome the effects of past discrimination. Regard-
v ing the need for special recruitment and admission
. efforts, HEW said:  ~

: States may need to innovate in seeking out

talented students who will profit from higher.
: education. They may need to broaden defini-
‘ tions of ‘potentials; to discount the effects of
early disadvantage on the development of aca-
demic competence; and to broaden the talent(s

. measured in admissions tests. . . .%

In developing an action agenda for equal opportu-
nity in higher education, theé Carnegie Commission
on Higher Education made a number of recommen-
dations for increasing access to college. These
. included: improving elementary and secondary
school programs; creating educational opportunity
centers to provide counseling, testing, and guidance
on educational opportunities; coordinating recruit-
ing efforts by individual institutions to ensure ade-
quate recruiting and counseling in advantaged and
disadvantaged locations; and using institutional facil-
ities during the summer as intensive counseling
clinics especially oriented to the needs of disadvan-
taged students.s?

* Commit the State to take all reasonable steps to

reduce any disparity between the proportion of black

and white students completing and graduating from

the 2-year, 4-year, and graduate public institutions

and establish interim goals, to be specified by the
- State system, for achieving annual progress. '

The proportion of blacks earning baccalaureate
degrees in 1977 in the six Adams State systems as a
whole and in traditionally white institutions in
particular was below the proportion of blacks
; enrolled in 4-year institutions (see table 3). For
example, in Georgia where 18 percent of the
undergraduate enrollment was black, 9.2 percent of
the baccalaureate degrees were awarded to blacks.
Enrollment in Georgia's traditionally white institu-
, tions was 10 percent black, and 4.8 percent of the
. baccalaureate degrees were awarded to blacks.

s 1d, )
% 43 Fed. Pcg. 6659-60(1978).
. *" Lewis B Mayhew, The Carnegie Commussion on Higher Education (San
s * Francisco; Jossey-Bass. 1977).p 79.
** James Lyons, “The Case for the Black College.” Southern Exposure—
Just Schools. vol 11.no 2 (Summer 1979), pp 134-35,430 F Supp. 118, 120
(DDC 197), deposition of Martin Gerry. Acting Director. Office of
i Civil Rights, HEW. Jan 13, 1977. as reproduced in Institute for Services to
L)

Aruitoxt provided by Eic: R

. .

e e - = n s .

The relatively low representation of blacks among
recipients of advanced degrees, particularly doctoral
and professional degrees, was evident in all six States
(see figure 4). In Arkansas 2.8 percent of the
doctoraldegrees and 3.7 percent of the professional
degrees were awarded to blacks. The racial distribu-
tion of advanced degree earners further demon-
strates the role that the traditionally black institution
has had in providing educational opportunities for
blacks. In North Carolina none of the five tradition-
ally black institutions has a doctoral program, two
have master’s programs, and une, North Carolina
Central, has a law school. In 1977 blacks earned 12.3
percent of  the master’s degrees in North Carolina;
however, 62 percent of the master’s degrees earned
by blacks were awarded by the traditionally black
institutions. In professional schools, blacks earned
10.9 percent of th. degrees, 56 percent of which
were awarded by tae one traditionally black institu-
tion. Black representation among doctoral degree
earners was 2.1 percent, a considerable drop from
the proportion of blacks earning master’s and profes-
sional degrees. "

Despite the high concentration of blacks in 2-y=ar
institutions, blacks earned proportionately fewer of
the associate degrees awarded than their representa-
tion in 2-year college enrollments (see table 4). For
example, in Oklahoma, 11 percent of the students
enrolled in 2-year institutions were black, compared
to 6/8 percent of the students awarded associate
degrees. : )

The significant disparity between graduation rates
for black and white students indicates that retention
of black students is a serious problem. Educators
refer to the “revolving door” aspect of higher
education desegregation, where blacks enroll in- -
creasingly in white institutions but do not gradu-
ate.*s : .

.In 1979 the Office for Civil Rights analyzed.
minority attrition in 233 predominantly white col-
leges and universities with a significant difference
between the racial distribution of the freshman class
in the fall of 1976 and that of the junior class in the
fall of 1978.* The attrition rate for blacks from
freshman to junior year was 65 percent, compared to~

Education, 4 Critical Examination of The Adams Case: A Source Book,
comp. LCeonard L. Haynes 111 (Washington, D.C.: 1978) p. H-1.
** U.S.. Department of Health, Education, and Welfare, Office for Civil
Rights, “Targeting Analyses in Institutions of Higher Education Based on
Excess Minority Attrition in Undergraduate Institutions and the Underre-
presentation of Minorities and Females in Professionsl Schools™ (unpubl.
ished report. July 1979). These analyses are to assist OCR in selecting
nstitutions of higher education for comphance reviews. The target analyses
- <
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more and senior enrollments in 135 institutions
showed attrition rates of 48 percer.’ for blacks and
17 percent for whites.®

- ‘two significant causes of student attrition are
academic failure and lack of money.** These barriers
are more likely to affect black students than white
students because they are more likely to have
attended inferior high schools (particularly poor,

academic training.? Additionally, black students are
more likely to come from low-income families.** In
1976, for example, almost half of black -freshman
were from families earning $8,000 or less, compared
to’ 7 percent of white freshmen® In 1976 ‘the
Institute for the Study of Educational Policy (ISEP)
-found:

The educational barriers arising from the inter-
relationships of college costs, financial aid
_program implementation and family income
together constituted the mest significant educa-
tional barriers for Black students. . . .These
financial barriers affected distribution and per-
sistence, as well as access.”

Financial barriers are even greater at the graduate
and professional levels than at the undergraduate
level because graduate and professional study costs
more than undergraduate study and fewer student
aid programs are available. The ISEP study found
that the likelihood of entering advanced study was
directly related to a student’s ability to pay.* .
As in the areas of student recruitment and admis-
sions, the desegregation criteria must identify and
require specific measures to achieve the "goal of
reducing disparate attrition rates. Among the mea-
sures that States might take to address the problem
of retention are:

for excess minority attrition included: (a) a comparison of the 1976-77
freshmen minority enrollment in an institution, with tjxe 1978-79 junior
enrollment of tae same institution; and (b) a comparision of the 1976-77
sophomore minonty enrollment in an institution with the 1978-79 senior
enr6liment of the same institution. The analysis was based on a subset of
higher education—institutions- that reported data for HEW’s “Higher
Education General Information Survey (HEGIS) Enrollment Surveys” in
1976-77. and 1978-79. All institutions were included in the targeting
analysis except those that fer 1nto the following categories: (1) predomi-
nantly minonty institutions (50 percent or more of total enroliment are
minority students); (2) all 2.year instituticas; (3) institutions with only
graduate programs; (4) institutions of higher education with a nonminority
. enrollment of 95 percent or more; and (5) institutions of higher education
located in outlying areas and U.S. service schools.

* 1bid. .

» Howard University, Institute for the Study of Educational Policy, Equal
Educational Opportunity for Blacks in U.S. Higher Education: An Assessment
(Washington, D.C.: Howard University Press, 1976). pp. 85-166.

" 1bid.. p. 145.

38 bCrcent for whites. A similar analysis of sopho-

inner-city schools) and to have received inadequate .

¢ An extensive retention study to detelsine the
extent and causes of disparate attrition rates.

¢ A review of institutiona cgricula. particularly
for freshman, to ensure that app o\priate educational
assistance is available for students with varied
backgrounds.

* Special pr ngrams for educationally orfinancially
disadvantaged students, such as preemuliment or
summer study programs, study skill development
programs, academic counseling, and financial aid
programs. %

At ¢ July 1980 conference on the topic “Adams:

. - - “

Higher Education Desegregation,” attended by rep-
resentatives from most of the States that formerly
operated de jure dual systems of higher education,
black student retention Was™ identified-as-a~serious-
problem in many States.”” Florida has begun a
statewide longitudinal retention study using social
security numbers to -track students®®. For each
entering class, a,data bank is set up that tracks each
student by program and identifies “high risk” stu-
dents (by such criteria as SAT scores'and midsemes-
ter grades). If a student does not reappear after three
consecutive quarters, he or she is classified as a
dropout.*” In Florida attriticn rates are particularly
high for those transfering from community colleges
to 4-year institutions.’® In an effort to provide
assistance to high-risk students, some colleges re-
quire that all students on probation report for
cotinseling.!** Conference participants suggested
that institutions conduct exit interviews for students
who are not planning to return to identify reasons
why they drop out.!?

The criteria set specific goals for increasing black
enrollment in the State systems; however, equality
of opportunity cannot be achieved if institutions fail
» Ibid.

% How Open Is the Door? p. xiii.

» Howar¢ University, Equal Educational Cpportunizy for Blacks in U.S.
Higher Education. p. 158.

» Ibid., pp. 121-23.

# The conference, sponsored by the Arkansas Department of Higher
Education, was held in Little I.ock, Arkansas, July 29-31, 1980, The States
with representatives in attendance included: Arkansas, Florida, Georgia,
Kentucky, Maryland, Missouri, Louisiana, Oklahcma, Pennsylvanis, South
Carolina, Tennessee, Texas, and Virginia (hereafter cited'as Little Rock
Conference). .

» Delores Auzenne, special assistant to the chancellor, Florids Board of
Regents, statement at Little Rock Conference, July 30, 1980 (hereafter
cited as Auzenne Statement), :

* 1bid.

s Ibid.

i Ibid,

w1 Little Rock Conference, Session on Stratery Devclopment for Student
Recruitment and Retention. July 31, 1980.




Table 3

- A'Comparison of Biack Enrollment and Baccalaureate Degrees Earned in the Six
Adams States, Fall 1977 '

»

Baccalaurgate '

. - Enroliment degree eamed
- - 4-year 4-year
- Enroliment Baccalaureate traditionally traditiorally -
) al’ 4-year degrees white black
Ir:stitutions earned inslitutions  institutions
Percent Number Percent . < Percent Number Percent
Arkansas’ 17.0 5,156 1.7 11.0 4814 6.1
. Florida 12,0 20,565 71 - 6.0 19,882 4.2
~Georgia- - 18.0 - 12,580 9.2 100 11,898 48
Oklahoma * 6.0 10,191 49 - 5.0 10,013 32
North Carolina *  21.0 - 18779 16.3 _ 6.0 13,467 33
Virginia 15.0 15,706 1.1 5.0 14,300 3.0

'Q N o
Source' U. S Department of Hetith, Education, and Wetlare, Otfice for Civil Rights. Third Annual Report on Progress ih Implementing S ate-w.de Higher Education

\ Desegregetion Pians (OCR 3000 Survey, 1977).
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2 Atirst professional degree is 0ne that rivets the following crileria: (1) it signifies completion of the academic nqutmmtoboohamcﬂuim 14

profession; (2) it 13 based on 8 program.that requirss at least 2 years of college work prior to entrance; and (3)  totsl of at lesst § academic yeers

of college work 10 compiete the program. ¥

This can be interpreted as follows: in Arkaness. blacks earnad 14 8 percent of the sssociate degress. ||7pommolmobmuunmdqm © e

90 percent of the master’s degrees. 2 8 percent of the doctorates, and 3.7 percent of the first professionsl degrees. i
, Source U.S. Department of Health, Education. and Weiare, Office mc«vunogm Third Annual Report on Progress in implementing State-wide

Higher Education Dusegregaton Pians (OCRSOOOSumy 1977). .

.
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Table 4.,

-

- -

A Comparison of Black Enrollment and Assoclate Degrees Earned ' in the Slx Adams

States, Fall 1977

Arkansas

Florida ‘

Georgia...

bkhhomqa - ’
Ne:th Carolina

Virginia

Percent black .

enroliment in Associate degrees

2-year institutions earned

Porc;nt - Number P;mont

20.0 . '868 148

17.0 25021 - 80 ;
15.0 2983 8.1

1.0’ ' 4657 68

26.0 8696 129

200 . 6,004

! Includes only associate degrees awarded at 2-year institutions.

Source’ U S. Department of Health, Education, and Weltare, Offi
Desegregation Plans (OCR 3000 Survey. 1977)

13
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to increase and retain the number of black graduates
at all levels of' the systém.

* Commit theiState to expand mobility between 2-

year and 4-year institutions as a means of megting

the goals set forth in these criteria.
. Because black students were proportionately bet-

ter represented in 2-year institutions in the six Adams
States (see table 2), the 2-year colleges are an
important source for. recruiting blacks to attend 4-
year institutions. The desegregation criteria should.
not only require State commitments to expand
mobility from 2-yedr to -4-year institutions, but
should also identify and require specific measures for
achieving this goal.

Two-year colleges extend access to higher educa-
tion to high school graduates or otherwise qua‘ified
students.’** The growth of 2-year colleges over the,
last few decades has been attributed t6 their open
admission policies, their geographic distribution,
their usually low tuition rates, and the wide variety
of programs they offer.!** Two-year institufions
generally are reprcscntatlve racially of the commu-
nities they serve.!® These institutions offer dual-
curricula—academic programs leading to transfer to
4-year institutions and technical-vocationial pro-
grams that may be completed at the 2-year institu-
tions. ¢

Data on 2-year, college enrollment show, that,
although a large percentage of students entering 2-
year institutions indicate a desire to transfer to 4-
year institutions, the proportion who do is relatively
small.’*” Furthermore, attrition rates a¢ 2-year insti-
tutions have been consistently higher tWan those at 4-
year institutions.'® Many 2-year college students
who do transfer to 4-year colleges, however, have
academic records comparable to those of students
who began in 4-year institutions. !

Florida has one of the most extensive public 2-
year college systems in the Nation. In 1977 more
than 80,000 full-time students were enrolled in 2-
year institutions in the Florida system. Over 20,000
associate degrees cre-tirable toward a baccalaureate
degree were awaraed, and in addition, 6,600 asso-
ciate degrees not wholly creditable toward a bacca-
laureate were awarded. In Florida, public 2-year
9 Carnegie Commussion on Higher Education, 75¢ Open- Dopr Colleges
(New York. McGraw-Hull, June 1970), pp. 1-13,

W 1bid.. p, 12.

% Roger Yarrington, vice president. American Association of Community
and Junior Colleges, telephone interview, Nov. 14, 1980.

% Howard University, Institute for the Study of Educational Policy, The

Drlemma of Access: Minorities in Two Year Colleges. by Micheal A. Olivas
(Washington, D.C.: Howard University Press, 1979). p. 11.

-

<,

institutions have transfer or articulation agreements
whereby any student with an associate of arts degree
can be admitted to a State 4-year institution.!*® The
Florida articulation programs have structured
course outlines requiring students to take transfera-
ble credits.!’! Fifty-eight percent of the students in
Florida’s 4-year institutions transferred from the .
community college system.!? )

To increase enrollment at traditionally white
mstltutlons, States should take steps 'to facilitate
articulation between 2-year to.4-year mstltutlom
Such steps might include: - . .
* ‘Providing academic counseling to entering stu-
dents and developing other measures to ensure that
black students are not channeled disproportionately
into technical or vocational programs.
* Providing a more structured core of requlred
courses at 2-year institutions geared toward 4-year
college requirements. .
* Giving special attention'to the needs of students
in academic transfer programs to ensure that these
students are given first priority to transfcr to 4-year
institutions. e

R Adopt the goal of i mcreasmg the propomon»of wlute

studems attending traditionally black institutions.

The criteria specify that the establishment of
numerical goals for the enrollment of. white students
at traditionally black institutions must be preceded
by an increased enrollment of-black students at
traditionally white-institutions and by the achieve-
ment of specific steps to strengthen the black
institutions. The reason for deferring this objective is
to guard against the possibility that desegregation
efforts may result in a diminution of higher educa-
tion opportunities for blacks. If whites enroll at
traditionally black institutions without a concomi-
tant enrollmeat of “blacks at traditionally white
institutions, the result will be a decrease in the
overall percentage of blacks enrolled in the system.

The National Assocnatlon for Equal Opportumty
in Higher Education, an orgamzatlon representing
110 black college presidents, filed two amicus curiae
briefs in the course of the Adams_litigation express-
ing its concern about the possible adverse effects of

. desegregation on the future of black colleges and

! Mayhew, The Carnegie Commussion on Higher Educaticn. pp. 150-51;
Camegie Commission, The Open-Door Colleges, p. 18.

el Mayhcw The Carnegie Commission on Higher Education, p. lSO

'* 1bid.. p. 151.

"¢ Auzchne Statement.

" Ibid.

" 1bid.
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. their \primarx mission of .educating black Ameri- " doctorgl degree, shall at Ie?z‘lt equal the proportion of
caps.i® The court ®f appeals noted that black black individuals witk the credentials required for
) institutions “currently fulfill a crucial need and will such positions in the relevant labor market area.
ST continue (S play an important role in Black hlgher ® Assure hereafier and until fhejbregomg goals are
- education.”™ The district court subsequentiy in-  mer shat Jor the traditionally white institutions as a
::;:c;c:c gixnt:nd&::scw%r:]:nzot;o; ]l:::gchir ;ge:‘t::r whole, the proportion of blacks Iulred 1o fill faculty
» and administrative vacancies shall rot be less than
. burden on black institutions or black students: “The the p pomm. of black individuals with the c-e den-
° dscgregwon process should take into account the tials d for such positions in the relevant Iabor
unique status of the Black collega and the real ket
danger’ that dcscgregmon will diminish hlgher ;nar are h Ad Stat blic high N
education cpportunities for blacks.™ 15 n in the six Adams States, public hig er. \ ‘

The Commission supports HEW's deferral of the.~—¢tducation institutions remained racially identifiable
goal of increasing white enrollment at tradmonilr; by faculty and staff. An analysis of employment

- black institutions until there is a substantial increase  patterns showes: R
in black enrollment at traditionally white institu- ¢ Black representation on faculties at traditionally
tions. The-Office for Civil Rxghts, hewever, should  white institutions was extremely low. Blacks were
take lppropmte steps to” ensure that substantial  less than 3 percent of the full-time instructional
progress is made within a reasonable period in faculty at traditionally white institutions in all six
- achieving the goals related to black enrollment and States (see figure 5).
. to strengthening the role /of the black institutions. e Black repr&cntatlon on faculties at 2-year insti-
- - ’ PR tutions was somewhat higher than their representa- ’
‘Desegregation of Faculty and Staffs tion on faculties at 4-year traditionally white institu-
State desegregation plans are to provide for  tions. Blacks ranged from 3.3 percent of the 2-year

:' increased employment of blacks in academic and f;culty in Oklahoma to 8.1 percent in Florida (scc
: nonacademic positions thr ughout the system and -~ table 5).
for ‘the increased representation Sf blacks among  Black representation in noninstructional profes-

. appointive positions on the ‘governing boards of the snonal positions at traditionally white institutions was
. State system and of individual institutions. The  gignificantly below their Tepresentation in the popu-
" criteria contain a series of goals to be adopted by.the ation, bt higher then their representation in in-
States that are to increase the number of blacks structional faculty positions (sec tables 6 and 7). In

employed.in institutions of higher education. . five of six States, the mayority of black faculty in the
i * Adopt the goal that the proportion of black faculty 4-year institutions was concentrated in traditionally

and of admmmn?tors ar each institution and on the black institutions (see figure 6). A 1979 study of the
staff of each governing W or any other State . . . . .
higher education entity in itions not re uiring the ~ racial composition-of faculties in public colleges and -
& pos 9 universities found similar “patterns of segregated

, shall l-th
doctoral degree, shall at least equa the proportion of employment in 14 of the 17 Southern and Border

black students graduating with wasier's degrees in

. the appropriate discipline from institutions within the - States.!1¢

State system, or the proportion of black individuals Desegregation has progressed least in faculty and
with the required credentials for such positions in the  staff employment at traditionally white institutions.
* relevant labor marke! area, whichever is greater. In spite of this lack of progress, the criteria designed
® Adopt the goal that the propartion of black faculty* to bring about employment desegregation are not
and administrators at each institution and on the strong enough to achieve their goal. First, the
staff of each governing board, or any other State  criteria emphasize short-term goals based on ths
higher education entity, in positions requiring .the " proportion of blacks with advanced degrees current-

9 fdams v. Calfifano, 430 F. Supp. 118, 120, n.1 (D.D.C. 1977). 1979), pp. 1, 10. The ‘14 States studied were Al&b‘ma. Arkansas, Flotida,
"¢ Adams v. Richardson, 480 F.2d 1159, 1164-65 (D.C. Cir. 1973). Georgia, Kentuclty, Louisiana, Maryland, Mississippi, North Carolina,
¢ 430 F. Supp. 118, 120(D.D.C. 1977) South Carolina, Tennessee, Texas, Vu’gmu. and West Virginis. The data I}

' Eva C. Galambos, Racial Composition of Faculties in Public Colleges and covered faculty employed full time either in 1976-77 or 1977-78, in less
Universities of the South (Atlanta: Southern Regiona! Education Board, than $ percent of the reporting institutions the data pertain to 1915-16

Lo - ¢
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Table 5

Full-Time Instructional Faculty in Public lnstltutlons in the SIx Adams States, Fall 1977

4-year institutions ‘ 2-year institutions"
™is TBis | )

Percent Percent Percent

Total black Tota! black Total black
Arkansas ° 2,403 25 158 75.3 303 76
Florida 5,590 3.0 307 . 671 4403 81
Georgia - 543 17 a0 739 865 6.4
Oklahoma . 3591 18 78 61.5 1035 33
North Carolina 5,450 21 918 65.6 3,056 66
Virginia 6,609 15 618 673 1,968 6.0

1 -

v
¢

'7wo -yulr institutions have not been categonized as TWIs {traditionally white institutions) or TBIs ({traditionally black institutions)

Somco U S Department of Health, Education, and Welfare, Office for Civit Rights Third Annual Report on Progress in Implementing Slalo-w;de‘H:ghor Ecucation
*  Desegregation Plans (OCRGOOOSumy 197 .

LS

Table 6 ‘
Part-Time liibtruqtlonal Faculty in Public Institutions in the Six Adams States, Fall 1977
' 4-year lmﬂfuﬂom 2-year institutions !
y TWis ‘ TBis
. Percent Percent . . Percent
Total black Total black Total black
 Arkansas 592 19 L 147 S 84.4 151 .93
Florida 372 \31.3 ' 4 500 5,717 10.2
Georgia 918 29 19 -+ 526 292 137
Oklahoma 643 25 4 . 50.0 1510 27
North Carolina 214 19 21 66.7 2,724 8.0
Virginia™ 461 35 65 70.7 26 39
! Two-year institutions have not been calogonzod‘as TWs (traditionally white institutions) or TBls (tradtonally black instuty

Source U S Department of Health Education and Weitare, Office for Civilt Rights. Thizd Annusl Report on Progress in implementing State-wide Higher Education
Desegregation Pians (OCR 3000 Survey. 1977)
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Table 7

Fuil-Time, Noninstructional, Professional Employoos Vin Publlc Institutions in the Six
Adams States, Fall 1977

4-year institutions ' 2-year institutions 2

L. : . TWis TBls.-

Percent Percent ' Percent

Total ° black Total black Total - - biack

Arkansas © . 1,535 79 “132 0 oar - 1 17
Florida 3,200 48 173 - 775 1,341 86
Georgia T 3672 57 195 897 . 418 77
Oklahoma T 2,156 55 4 97 354 6.2
North Carolina 2477 47 358 87.4 1397 11.8

Virginia 5,068 79 168 89.3 829 100

' Includ gecial, administrative. and professional nonfaculty smployees. s
2 Two-year inslitutions have not been categorized as TWis (traditionally white Institutions) or TBis (traditionally black axtitutions).
Source. U.S Department of Heslth, Education, and Welfare. Office for Civil mgmm:um«d Report on Progreas in hnplmondng State-wide Higher Education
Desegregation Plans {OCR 3000 Sutvey, 1977).

-
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This can be inlerpreted as follows: inAkansss, 669 percent of all black faculty were in traditionally blaci institutions and 33.1 percent werein
traditionaly white lmnmlou ¢ .

Source"U. 8. Dourtmcm of Heatth, Education, snd Welfare. Oftice for Cvit Rights. Third Annual Report on Progress inimplementing State-wide
Hrgher Education Desegregation Plans (OCR 3000 Survey, 1977). N
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ly in the labor market; second, the remedies suggest-

ed in the criteria’’ do not always take into account

_the effect that historic discrimination has had on

limiting the supply of blacks with advanced degrees;
third, the proposed remedies are not mandated.

The criteria goals for faculty and staff desegrega-
tion use as a target the proportion of blacks
graduating with appropristc degrees from State
universities or those with the required credentials in
the relevant labor market.i** Faculty positions with

 the academic rarik of assistant professor, associate

professor, or professor generally require the doctor-

" al degree. Tn 1978, 90.4 percent of the full-time

instructional faculty in public universities and 86.7
percent ‘of those in other 4-year public institutions

*_ had the rank of professor, associate professor, or

assistant professor.!!® - v

* ' ‘Some of the disparities in employment of black

faculty may be accounted for by the limited number
of blacks with doctorates and by the overrepresenta-
tion of thoses with the doctoral degree in certain
disciplines. In 1975-76, blacks earned 3.6 percent of
the doctorates awarded in the United States and 3.2
percent of those awarded in the 17 Southern and
Border :States.!* Over half of the 1,213 doctorates
awarded to blacks nationally were in the field of
education.'s . :

The limited number of blacks with doctorates and
black overrepresentation in the education discipline
are both outcomes of past discrimination in employ-

‘ment and educational opportunities. Historically, the
- primary source of higher education opportunities for

blacks was the traditionally black institution. These
institutions provided limited opportunities for gradu-
ate study. Traditionally, career opportunities for
blacks have centered on teaching, and under segre-
gation, this meant teaching in black elementary and
secondary schools and black colleges.'** For this
reason, the training of teachers has been the primary
mission of most traditionally black higher education
institutions.'>® Because the traditionally black institu-
tion has been the principal source of employment for

1 The measures suggested by OCR are as follows: “employment pro-
grams providing centralized recruitment, vacancy and applicant listings:
transfer options, faculty development programs permitting release time for
black faculty to attam the terminal degree: and the interchange of faculty
on a temporary or permanent basis among traditionally white and
traditionally black institutions withsn the State system ™ 43 Fed Reg 6663
(1978).

110 The HEW criteria define the labor market as the geographical area in
which an tnstitution or campus traditionally recruits or draws aipphcants
pe g the requisite credentials for v. s 1n faculty, admimistrative,
or nonacademic personnel positions. 43 Fed Reg 6663 (1978)
ue The Conduion of Education (1979). p 120, teble 3 13

Aruitoxt provided by Eic:

.

black doctorates, they have chosen education as
their field of specialization.!*

The employment of black faculty in the tradition-
ally white institutions continues to be extremely low
(see figure 5). The Southern Regional Education
Board has said: )

Until there is an increase in the number’ of
advanced degrees carned by blacks. in the
region, especially at the doctoral level, and until
black graduate students are more widely dis-
persed among disciplines other than education,
it will be very difficult to increase black-
representation on college faculties in the re-
gion.1% -

T
- -

A 1979 analysis of affirmative action in employ-
ment in higher education by the Institute for the
Study of Educational Policy concluded: ~

The principal effect of this long-term discrimi-
nation was to discousage the formation of larger
supplies . of qualified manpew-
er. . . .Affirmative action in employment
by. . . .institutions which have traditionally
denied opportunity to blacks is an important
and necessary step to ensuring increases in the
supply of qualified manpower.!2¢

Given the low proportion of black faculty and
administrators at traditionally white institutions and
the low proportion of blacks with advanced degrees, .
it is certain that if substantial faculty desegregation is
to occur in the foreseeable future, the criteria should
require that State plans include: (1) effective, affir-
mative recruitment and selection programs; (2)
specific programs to advance current black faculty;
(3) long-range plai.s to increase the pool of blacks
with the required credentials for faculty positions;
and (4) an ongoing plan to reexamine the credentials
that are required for faculty positions.

Recruitment. The criteria note that one way of
increasing the number of black faculty is the mainte-
nance of a centralized recruiting system. An example.
of such a system is that of the State of Fiorida,
1% Data on Earned Degrees. vol. 11, pp. 926, 942, tables 13 and 18.

" {bid. p. 373, table 8

1 Howard University, Institute for the Study >f Educational Policy, The
Case for Affirmative Action for Blacks in Higher Education. by John E
Fleming. Gerald R. Gill. and David H. Swinton (Washington D.C:
Howard University Press, 1978), pp 220-22 (hereafier cited as The Case for
Affirmative Action). :
" b,

e 1bid,

11 Galambos. Ractal Composition of Faculues, Highlights
% The Case for Affirmative Action. p 222

) 39




which has instituted a centralized vacancy listing
system for all institutions and which maintains a
computerized applicant data pool.!*” States should
also develop sources for potential applicants such as
traditionally black institutions; black professional
organizations; the National Association for Equal
Opportunity in Higher Education, which maintains
a referral podl; and the Southern Regional Educa-
tion Board that can help identify applicants. Thé

o
’

graduate and professional students, thereby increas-
ing the pool of blacks holding doctoral and other
professional degrees. Although student desegrega--
tion efforts should concentrate on recruiting in-State
students, efforts to—increase the pool of black
doctorates can include-out-of-State sources as well.
Graduate students and faculty members can be used
to' recruit at traditionally black public and private

institutions and at universities in other parts of the .

country. Appointing black graduate students-to™ "
. teaching or research assistant positions not only

public and private sectors employ significant num-
bers of blacks with advanced degrees. Realizing that

E

the state of the economy greatly influences job
choices and that college faculty positions are often
less remunerative than others, private industry and
government, nevertheless, can be tapped as-a source
for recruiting black faculty and adminjstrators.

Recruitment and selection procedures should in-
clude pravisions for maintaining records on the
procedures used to identify and evaluate black
applicants. Since most faculty appointments are
initiated by the departments within an institution,
department search and selection committees should
include blacks.1» Traditionally white institutions
having problems attracting black faculty because of
their locations might consider offering blacks oppor-
tunities to teach in summer sessiqns in ap_effort to
attract faculty and familiarize therh with’the oppor-
tunities available at their institutions. |

Faculty development programs. The criteria’ also
note that desegregation plans may include faculty
development programs. Such programs should in-
clude specific measures to advance current black
faculty by providing opportunities for them to.
obtain the doctoral degree, such as leaves of absence
for study and professional development. Such pro-
grams are particvlarly appropriate for black faculty
in 2-year institutions who often hold master’s de-
grees. Four-year institutions offering feitowships to
faculty on a work-study basis can also increase the
number of blacks eligible to teach at the university
level.

Other programs to increase the pool of blacks with
appropriate degrees. States should also develop pro-
grams that are coordinated with the student desegre-
gation effort to increase the number of black

" Auzenne Statement
' Caregie Council on Policy Studies in Higher Education, Making

Affirmative Action Work in Higher Education (San Francisco: Jossey-Bass, |

1975).p 59

'™ Educasional Factors Relating 1o the Critena, p 41

'* Carnegie Counctl, Making Affirmative. Action Work 1n Higher Education,
p 133

»
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provides financial assistance to these students, but
might also stimulate their interest in pursuing careers
as college professors. Particular attention should be

given to -increasing the number of blacks ‘with .

degrees in the disciplines in which they are underre-
presented and in disciplines that represerit growth
areas for the 1980s such as architecture, computer
science, and health services.?*

Reexamination of the credentials required Jor facul-
ty employment. Although colleges and universities
traditionally require the doctorate in the over-
whelming majority of faculty positions, special
Circumstances often dictate a change in this policy.
In the 1960s when institutions experienced ‘both a
rapid growth in enrollment and a shortage of
qualified applicants for faculty positions, they fre-
quently hired persons who had not completed the
requirements for the doctorate as “acting assistant
professors.”’*® More recently, the trend toward
hiring nontenure-track faculty has been precipitated
by projected declines in enrollment, budget con-
straints, and faculty retrenchment plans.’» Many
institutions are reluctant to hire permanent faculty
members and prefer to hire nontenured faculty with
master’s degrees to teach introductory coitrses.’? In
the academic year ending in 1977, less than S0
percent of new hires in 10 disciplines at 4-year
institutions held doctorates.3s

Four-year institutions can increase the number of
black faculty and give them the opportunity to
obtain the terminal degree by hiring blacks with
,master’s degrees in entry-level; instructor, and lec-

" turer positions. Since a higher proportion of the
faculty at 2-year institutions tend to have less than
1 The Condition of Education (1979). p. 93.

1 bud,
> The 10 disciplines were: agniculture and natural resources, arts and
humanities, biological sciences, business and management, education,

engineering, h ics, physical
socul sciences (other). Ibid.. pp. 122-23, table 3.14
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the doctoral degree, this provides an additional
source for black faculty who can be encouraged to
pursue the doctoral degree and tcach at 4-year
instittions.*¢ '

The projected decline in enrollment in higher
education, together with the elimination of mandato-
ry retirement and an increasing proportion of faculty
with tenure, will result in fewer opportunities for
faculty employment in the 1980s.'3 This undoubted-
ly will pose some difficulties in meeting desegrega-
tion goals. These factors, however, should not be
used as an excuse for delaying the desegregation
process. Long-range State plans for higher éduca-
tion should address these issues and provide mecha-
nisms to help ensure that faculty desegregation is

achieved.

Areas Not Addressed by the Criteria
As States move toward a unitary system of higher
education in which there are more white students
and faculty at the traditionally black institutions,
some assurances are needed that black administra-
tors and black faculty are not displaced. The
desegregation criteria neglect to address this impor-
tant concern. Desegregation at the elementary and
secondary level resulted in the* displacement of
thousands of black teachers and administrators who
were systematically dismissed, demoted, or pres-
sured to resign when schools were desegregated.'*®
Black administrators, primarily principals, experi-
enced the greatest displacement.’*” In light of these
experiences, it is essential that the higher education
desegregation criteria provide safeguards to help
ensure that such occurrences will not be repeated. In
November 1973, HEW sent letters to each of the

Adams States outlining guidelines for developing

desegregation plans. Included in these guidelines
were prohibitions against the reassignment of faculty
to the detriment of eligibility for tenure and other
employee benefits.!ss HEW further noted that, “Any
4 [bid.. p. 93.

8 Educational Factors Relating to the Criteria. pp 3. 41
13 U'S., Commission on Civil Rights. Twenty Years After Brown (1917), p

57 See also. Natonal Education Association. “Report on Task Force -

Appointed to Study the Problems of Displaced Personnel Related to
School Desegregation.” December 1964, Robert Hooker, Displacesnent of
Black Teachers in the Eleven Southern States (Nashville. Race Relations
Information Center. 1970), U.S, Congress. Senate, Select Committee on
Equal Educationa! Opportunity. Hearings. 91st Cong . 2d sess ., 1970, pt 3-
A.pp 1017-20, 1043-47

' 1nd.

18 Peter E. Holmes. Dircctor. Office for Civil Rights. HEW, letter to
Linwood Holton. Governor of Virginta. Nov. 10, 1973

1 Peter E Holmes, Director, Office for Civil Rights, HEW, letter 1o
George L Simpson, Jr, chancellor. Usiversity System of Georgia. Nov.
10, 1973 . .

reduction in the percentage of tenured or non-
tenured black faculty and staff in the system will be
presumed to violate Title VI.™3° These prohibitions
and presumptions should have been included in the
present criteria. -

The 1973 guidelines also provided for ending
discrimination in policies and practices at individual
institutions related to college-supported housing,
health care, employment services, training assign-
ments, intercollegiate athletic programs, and other
extracurricular activities. In many instances discrim-
ination persists in these .areas. For example, in
intercollegiate athletics in the Southern and Border
States, the majcrity of black and white colleges

belong to segregated conferences within the Nation-

al Collegiate Athletic Association or other athletic
associations.’® The present desegregation criteria,
however, do not address any of these areas.

The desegregation criteria are based on the
principle that where there has been de jure segrega-
tion States have a duty to take affirmative remedial
steps to achieve results in overcoming the effects of
prior discrimination.!s! Segregation and long-stand-
ing racial inequities in State systems of higher
education continue to exist over a qu—;fter of a
century after the Brown decision outlawed segrega-
tion in public education. The higher education

. desegregation criteria lack the specificity needed to

achieve significant results in remedying these inequi-
ties. . ,

Substantial progress in implementing the desegre-
gation plans developed pursuant to these criteria has
not been made. In July 1980 higher education
representatives from the Adams States indicated
problems in all of the criteria areas—enhancing the
traditionally black institutions, increasing black en-
rollment, and increasing black faculty.*** Cynthia G.
Brown, Assistant Secretary for Civil Rights, Depart-
ment of Education, addressing a meeting of higher
~1% National Associstion of Coilegiate Directors of Athletics. The 1978~
1979 National Directory of College Afhletics (Men's Edition). Intercollegiate
athletics at black colleges have suffered from inadequate funding and
1nadequate facihties. Despite the handicaps of discnmination and segrega:
tion. black athletic conferences and individual institutions have made
notable athletic achievements, particularly in Olympic competitions and 1n
the professional sports area. For further information. see “How Negro
Colleges Tumbled Sports Barriers.” Negro Digest. November 1962, pp. 28-
37, exerpted from A.S. "Doc™ Young. Negro Firsts tn Sports {Chicago:
Johnson Publishing Co.. 1962). Ocania Chalk. Black College Sports (New
York: Dodd. Mead & Co . 1976).

16 43 Fed Reg. 6659 (1978)
¢ Little Rock Conference.
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education officials from the Southern and Border

- States, said: %

one of the objectives set forth in the Criteria, is
to bring black access to' higher education to
parity with white access. Our,data indicate a
substantial gap remainirig in your States. Using
high school graduates from the previous spring
as a pool, fall 1978 enrollment in the. . .five
States implementing plans. . .the white college-
going rate was 24.1 percent greater than the
black rate. . . . information regarding enroll-
ment at the traditionally black institutions is the
most distressing and demonstrates the need for
vigorous efforts to strengthen and enhance

16 “Remarks by Cymn'ia G. Brown on Adams Higher Education Desegre-
gation,” s paper presented at the Little Rock Conference, July 30, 1980, p.
7. R .

b .

traditionally black colleges. Not only did total
enrollment in the -traditionzlly black colleges
decrease during the 1978/79 academic year, but
white enrollment. . .decreased markedly, ex-
cept at the graduate level.14 .

The desegregation criteria authorize the Office for

Civil Rights to impose more stringent. requirements

on States for failure to meet interim goals.* It is an
appropriate time for OCR to review and evaluate
the desegregation process in the 4dams States and to
require States that are not meeting their goals to
adopt more effective steps which will result in the
dismantling of the dual-system.

44 43 Fed. Reg. 6663 (1978). .

et m s S
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Thc hnstoryt of higher educational opportunities
1acks & feplétewith,discrimination and depriva-

n. Until 1954 segrcgauon in education and its
mherent injustices were sanctioned by law or cus-
‘tom in many areas of the Nation. In that year, in its
‘historic Brown decision, the Supreme Court of the

* United -States declared that segregation in public
“~education is unconstitutional.! The opportunity to, .
- feceive an education is a right that must be made

available to all Americans on equal terms*
The:Brown decision had little immediate effect on

- -the clnmmahon of segregation and discrimination in
* .. -public higher education. Title VI of the Civil Rights

Act of 1964 forbids discrimination in programs or
activities receiving Federal financial assistance.?
Federal efforts to enforce Title VI in State systems
of higher education, however, were inadequate as
blacks continued to be the victims of segregation in

-+ public higher education.

As a result of Adams v. Califano, the Department
of Health, Education, and Welfare was ordered to
begin enforcement of Title VI in six States that

. continued to operate dual systems of higher educa-

tion.* Pursuant to the Adams decision, HEW devel-
oped specific criteria specifying tlie ingredients of an
acceptable plan for desegregating State systems of
highér education.

Overall, these criteria represent a positive step

' toward dismantling dual systems of higher educa- .

tion. The Commission, however, believes that a
stronger, more vigorous effort to implement the
v 347U.S. 483 (1984).

* [d at493. .
* 42 U.S.C, §2000d (1970).

criteria is needed if equal opportunity is to be
achieved for this and succeeding generations of
black students. The criteria rely too heavily on
commitments that States will act to end segregation
in their higher education systems. The experience to
date with desegregation of higher education, as with
elementary and secondary school desegregation, has
shown that reliance on good faith intentions to
achieve a unitary system does’ not work. Specific,
affirmative steps must be mandated if the effects of
past discrimination are to be overcome.

In view of their weaknesses, the criteria will be

‘even less effective if there is limited commitment at

the Federal level to monitor and enforce their
implementation. This is particularly essential in light
of past experiences-with higher education desegrega-
tion when HEW accepted inadequate plans that

. failed to achieve significant progress toward de-

segregation® The success or failure of currént
desegregation efforts relies heavily on the éffective-
riess of =~ Federal civil rights enforcement effort.
The * w Department of Education has a unique
opportunity ‘o0 renew the Federal commitment to
civil rights enforcement with regard to Title VI. In
higher education, the Department of Education
should:
* Monitor the implementation of mescgrcgation
plans in Arkansas, Florida, Georgia, Oklahoma, and

+ 430 F. Supp. 119 (DDC. 1977). Arkansas, Florids, Georgia, North
Carolins, Oklshoma, and Virginia.
% Adams v, Richardson, 430 F. 2d 1159, 1163 (D.C. Cir. 1973).
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Virginia to ensure that established goa]s are oeing
met within the required timeframes.* '
* Determine the Title VI compliance status of the
remaining States that formerly maintained de jure
dual systems of higher education and require those
States that have failed to eliminate the vestiges of
racial segregation to submit desegregation plans.in
accordance with the strengthened desegregation
criteria.”

* Review the adequacy of the criteria for eliminat-
ing the effects of past discrimination and for achiev-
ing a unitary system,

The Commission also believes that the criteria
need to be strength  'd in several areas: .
* In redefining ti,. missions of treditionally black
institutions with regard to the level, range, and
scope of programs and degre=s offered, their mis-
sions-should be expanded, to aid their growth and
development.

* Providing traditionally black institutions with
resources comparable to those at traditionally white
institutions with similar missions will not remedy the
effects of decades of deprivation and underfunding.
Tradition’a]ly black institutions must be provided

“catch-up” funding if their status is to improve
significantly. Additional funds 2re necessary if black
institutions are to compete adequately for programs,
facilities, and faculty.

e+ S

® On January 1S, as this statement went to press, the Department of
Education notificd Flonda that 1t hed not made satisfactory progress in
implemeéntizg portions of its desegregation ples, that vestiges of the dual
system continued to exist, and that its higher education system in some
respects had become more segregated The Department rcquestcd that
specific coitective. action be taken withis; 45 days of the notitication of
noncomphance. Failure to comply will lead to the Denartinent's initiation
of enforcement proceedings. The Department slso notified tiie States of
Arkansas, Georgia, Oklahoma, and Virginia that several uspects of their
plans had not been implemented and. consequently. importent otjectives i
their desegregation plans may not be achicved. The States have been
requested to submit within 45 days specific corrective actions. 1 sylor D.
August, Regional Civil Rights Director, Region VI, Pepartment of
Education, letters 1o T. Michael Elliott, Director. Arkansas Departicent of
Higher Education. and to E.T. Dunlap, Chmccllor. GCklahoma State
Regents for Higher Education. Dec. 3, 1980; Dewey E. Dodds, Director,
Office for Civil Rights, Region 111, Department of Education, letter to J.
Wade Gilley, Secretary of Education, Commonwealth of Virgin, Nov. -
22, 1980, Lows Bryson, Director, Post Secondary Education Division,
Office for Civil Rights, Region 1V, Department of Education, telephone
interview, January 22,1981

¢ As this statement want to press, the Department of Education took action
pursuant 1 a Dec 17, 1980, order of the United States Distnct Court for
the Dutritt of Columbia that it 1ssuc findings of compliance or noncompls
ance with Title V1 of the Civil Rights Act of 1964 in the higher educaiion
systems of Texas. Alabama, Delaware, South Carolina, Missour;, Ken-
tucky. and West Virginia by Jan. 15, 1981, and in that of Ohio by Apr. 15,
1981. The Department of Education announced that Alabama, Delaware,
Kentucky, Missours. South Carolina, Texas. and West Virgima were 1n
violation of Title V1 for having fasled to eliminate the vestiges of frrmer de
Jure segregation within their public higher education systems

The Department requested thet Alabama, Delaware. Kentucky, and South
Caralina submut statewide higher education desegregation plans within 60

<y

does not
involves

* Eliminating unnecessary duplicatio
promise to be an effective mechanism if
only the realigning of traditional disciplines, such as
education and business, wkich are readily avAQable |
at other fmblic and private institutions, Exclusive
programming for tradmona!ly black institations B
must include specialized or career-oriented curricula l
that will strengthen these institutions and attract\j
students without regard to race.

* Requiring that States give only “priority consid- '
eration” to placing new programs _at traditionaily
black institutions will not help to ensure that they
receive new undergraduate, graduate, and profes- '
sional programs. Geod faith eiforts have a poor
record as a mechanism for desegregation. States

should be required to place specnf C new programs at
“traditionally black institutions that will enhance and

expand their missions,

s The goals for the proportionate enrollment of
black and white high school graduates in the State
system should include separate .goals for 2-year
institutions and traditionally white 4-year i institutions

to preclude States from meeting this goal by increas-

ing black enrollment in 2-year institutions and
traditionzi!y black institutions,. -
¢ The formula for increasing the number of black
admissions at traditionally white institutions is un-

‘necessarily restrictive. States are not required to

days of the notification of noncompliance. Texas, which was also found to
be in noncompliance. + Muntarily had submitted a provisionally acceptable
statewide descgregation plan fo the Department of Education before
completion of the Department’s compliance review. Finding that West
Virginia and Missouri had substantially climinated the vestiges of their
former de fure sysiems of public higher education in all but & few
institutions—West Virginia University. the University of Missouri at .
Columbia, the University of Missouri at Rolla, and Southeast Missouri_
State University—the Department of Education indicated that it will
negotiate directly with.a,.2 affected universities that have been requested to
subrut plans of corructive action or responses indicating that corrective
action has been taken within 60 days of the notification of noncompliance.
The Depariment found that the other 13 traditionally whiie public
mstitutions in West Virginia employed very few blacks on their facultics
and staffs, but refencd the matter to the Office of ‘Federal Contracy
Compliance Programs, Departnent of Labor, for compliance rcsponub:llty
unger Executive Order 11246, which prohibits disgrinunation in employ-
ment by contractors and subcontractors who receive Federa) funds. Adams
v Hufstedler, No 70 309 (D.D.C., Dec. 18, 1980). consent order:
statements by Cynthia G. Brown, Assstant Secretary for Civil Rights, *
Department ¢ ¢ Education, Jan 7, 1981, and Jan. 18, 1981; Cynthid G.
Brown, Assistan! Secretary for Civil Rights, Department of Education,
letter to Mark W._ 2, Attorney General of Texas, Jan. 15, 1981; Dewey E.
Dodds, Regicaal Civit Rights Director, Region 111, Depariment of
Education, letters to John 1. Rockefeller 1V, Governor of West Virginia,
and to Picrre & Duposit 1V, Governor of Delaware, Jan. 7, 1981; William
H Thomas, Regiona! Civil Rights Director, Region 1V, Department of
Education, ictters to Fob James, Governor of Alabamas, and to Richard W.
Riley, Governor of Scuth Carolina, Jan 7, 1981, an¢ to John Y. Brown, Jr.,
QGovernor of Kentucks. Jan, 15, 1981, Jesse High, Regional Civil Rights
Durector. Region VH, Department of Education, letter to Chrnistopher
Bond. Govui i+t of Missouri, Jan 15, 1981,
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increase black admissions by more than 150 percent
above the admissions level -for the academic year
preceding the vear in which the plan is requested.
¢ In auchieving the goals for black enrollment in
graduate and professional schools, States should not
be given credit for black students who enroll in
graduate and professional programs outside the
State system.
* The criteria should.require specific recruitment
. and retention measures to help ensure the achieve-
) ‘ment of goals for increasing the enrollment, reten-
tion, and graduation of black students at all levels.
¢ The criteria should require specific mechanisms
for recruiting black faculty and administrators, as
well as specific measures for promoting black
faculty already in the system.
* The criteria should require that States develop
long-range plans to increase the pool of blacks with
the required credentials for facqlty employment.
This should be done in conjunctiéh with increasing

the pool of graduate and professional students:

enrolled in the system.
* The criteria should-include safeguards to pre-
clude any reduction ifi the number or status of black
faculty and administrators. Institutions that recruit
new faculty should be aware of any changes that
may lead to the reduction of minority faculty. A
\change in faculty should not cause the displacement
r dismissal of minority faculty. The desegregation
of\ faculty at the h.gher education level should
promote increased opportunities for minority faculty

and ot limit opportunities a3 was the case in the -

desegregation of public ‘elementary and secondary
schools.

. Provnsm\ns for the elimination of discrimination
in nonacademic areas, such as intercollegiate athletic
programs, en\ployment services, college housing,

¢ Adams v Calfano. 45({!’ Supp 118. 119-29(D D.C 1977)

health care, and extracurricular activities should be a
focus of the descgregatnon criteria.

The Adams decision is a milestone in desegrega-
tion law. It clearly establishes that it is the duty of
the Federal Government to commence enforcement
proceedings whensits efforts to secure voluntary
compliance with Title VI fail to achieve desegrega-
tion within a reasonable time. The court of appeals
said:

a request for voluntary compliance, if not
followed by responsive action. . .within a rea-
sonable time, does not relieve [HEW] of the
responsibility to enforce Title V1. . .and consis-
tent failure to do so is a derelnctlon of duty
reviewable in the courts.*

The Commission strongly supports the Adams
decision and its mandate for a unitary system of
higher education in which each institution in the
system will provide equal educational opportunity
and be accessible to all students without regard to
rage.

The Commission continues to believe that de-
segregation of public education is the principal tool

" for achieving equality of educational opportunity. In

1954 Chief Justice Ear]l Warren said, “it is doubtful
that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an
education.”® The importance of education as a
means of fulfilling the American dream has become
more evident in the 26 years since Brown. As the
Nation enters a new decade, it is appropriate to
reflect on the meaning and promise of Brown.and to
make a firm commitment that the 1980s will witness
the achievement of equal educational opportumty at
all levels.

* Brown v. Board ofﬁducn.’)n of Topeks, 547 U S. 483, 493 (1954)
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Appendix A

Trad!tlonally Black Public Institutions

Alsbama - North Carolina
Alabama A&M University (LG) "Elizabeth City State University <
Alabama State University Fayetteville State University
Lawson State Community College .- North Carolina A&T State University (LG) .
S.D. Bishop State Junior College - North Carclina Central University )
Winston-Salem State University
Arkansas -
University of Arkansas at Pine Bluff (LG) Ohio
Central State College
Delaware )
) Delaware State College (LG) Oklahoma
: . I -Agston Univessity (LG)
. Florida ]
Florida A&M University (LG) Pennsylvania
: ’ i “ Cheyney State College
: Georgia ., Lincoln University**
’ Albany State College . ) i
; Fort Valley State College (LG) * South Carolina
:‘ Savannsh State College ' South Carolina State College (LG)
n X
N Kentucky
- Kentucky State University (LG) %‘;‘,‘f;:e State University (LG) .
. .
: Louisiana
. L Texas
Grambling State University Prairic View A&M University (LG)

.Southern University A&M College (L.G)
Southern University in New Orleans
" Southern University Shrevesport-Bossier (2-year) - '

Texas Southern University

Virginia
Norfolk State University
m:‘;:te College Virginia State University (LG)
Coppin State College’ i
Morgan State University West Virginia
University of Maryland-Eastern Shore (LG) Bluefield State C°"°8°'
. West Vlrglrxa State College®.
Mississippi -
Alcorn State University (LG) (LG)= Land-Grfmt College
Coahoma Junior College
Jackson State University * These are traditionally black institutions that are
Mississippi Valley State University now predominantly white.
Utici Junior College '
** Lincoln University bécame a State-related institu-
: Mluouri tion in 1972. Although it is not State-owned (as is
I Lincoln University* (LG) Cheyney State College) and is governed by an
. independent board of trustees, it is financially depen-
dent upon the Commonwealth of Pennsylvania.
i "

* U. 5. COVERNMENT PRINTING OFFICE : 1961 125.985/124
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